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AGRICULTURAL CREDIT BANKS OF THE WORLD. 


Appreciating the importance and the great need of intelligent dis- 
cussion of the question of credit-help for farmers, the BANKING LAW 
JOURNAL proposes to take this subject for its Year-Book for 1913. These 
annual publications of ours, dealing with live subjects of the hour, 
have always been received with gratifying results and so proved their 
utility; and it is confidently expected thatt his volume will prove 
equally useful. 

So important is the subject to the future prosperity of the country 
that all our ambassadors abroad have been ordered to report on the 
systems there; and a delegation of more than one hundred representa- 
tive men from the several States is going to Europe to study the vari- 
ous systems on the spot. 

By means of hearty co-operation of all interested there should be 
no difficulty in getting satisfactory legislation through Congress next 
winter. But co-operation is imperative, and it is our purpose that the 
proposed Year-Book shall help in that object. 

It is proposed to cover both the long-term and the short-term sys- 
tems abroad and to indicate whether those systems can be adapted to 
the conditions in the United States, and how. The work will be com- 
piled by Mr. Maurice L. Muhleman, who has been contributing to the 
discussion of this subject off and on since 1897. 


SHALL MONETARY REFORM BE INDEFINITELY 
POSTPONED ? 


The undercurrent working in Washington menaces the prospect for 
currency and banking reform in the next four years The political 
leaders in Congress are disposed to block the plan of President Wilson 
and Chairman Glass of the former Banking Committee, so that no 
action is to be taken on the subject in the special session of Congress. 
In the absence of any expression of public opinion the leaders may 
succeed, in which case action will be delayed until the regular session 
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beginning in December. But this session will run well into the summer 
of 1914, after which congressmen must stand for re-election. The 
history of Congress shows that members have never had the courage 
to legislate on such an important question on the eve of an election and 
they will not do so then unless a panic forces them to it. Postpone- 
ment may thus goon until 1916. There is ample time to prepare and 
pass a bill through the House in the special session; action by the 
Senate can wait if desired until December, and in the meantime the 
public can discuss the bill. The President desires that this policy be 
carried out; but he needs the help of the people. Every sincere advo- 
cate of reform should let his congressman and the President know that 
early action is necessary. The present is the opportune moment to 
help the movement ; for help is imperatively needed if we are to obtain 
results within the period of the Wilson Administration. 


——— 


The “Money Trust” The country knows at last what the Pujo Com- 

Report. mittee thinks. It claims to have found some- 

thing very like unto the monster which it was 

hunting. In a consummately able document, from its point of view, 

it displays the evil conditions existing in the financial world, whereby 

the people have, it is claimed, been injured. There are also some very 

sound recommendations, with some not so good. There is one point 

which the Committee has overlcoked, however, if we areto give it full 

credit for a desire to frankly consider the interests of the people. It 
should have said in its report: 

‘“ These vicious conditions have been allowed to develop during 
the past fifteen years, right under the noses of representatives and 
senators in Congress, to whom the people had entrusted their wel- 
fare. We cannot, therefore, leave this subject without definitely 
fixing a very substantial, if not the greater, part of the blame upon 
ourselves. We have shown an incapacity or an unwillingness to 
study and correct these evils, to which not a few have repeatedly 
called our attention. Hence we feel bound in fairness to plead guilty 
at the bar of public opinion.’’ 


Such a confession would have been logical and would perhaps encour- 
age the people to believe that results will be forthcoming. 
The Morgan An equally able document, in reply to the Committee’s 
Rejoinder. report, was published almost at the same time, by J]. P. 
Morgan and Company. It is a clear and logical state- 
ment of the facts from their view-point and is entitled to a place in the 
archives. Not that it actually disproves all the charges made; it does 
not and could not. But it clearly shows that the financial world has 
merely made use of the conditions, created by our imperfect monetary 
and banking system; in making that use it has looked after its own 
profits most assiduously; it has, however, operated to develop our 
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industries and promote the material welfare of the Nation. To this 
end concentration of money power was necessary. Evils attending the 
operations are chargeable to the defective system; the great men in 
charge plead that they did their best in the circumstances. Here again, 
however, there is an omission ; the document should have added : 


‘“ True, no one knew better than we did wherein the monetary and 
banking system was defective; true, also, we might if so disposed, 
have exerted our enormous influence to remedy the defects so that the 
welfare of the whole people could have been promoted in a greater 
degree. We plead guilty to neglect of this, our manifest duty as patri- 
otic Americans because we were too busy building up these enterprises, 
so profitable to us and our friends. We cry peccavi /”’ 


Had the document said this, it would have been more acceptable to 
the people. 


The Resuit Of course these declarations from the two sides are not 
to Date. forthcoming; but they represent the true state of the 
case. What the country has needed for fifteen: years 
has been reform of the system; in all these years the public has suffered 
in various ways, especially in the enormous rise in prices, which has 
been in considerable part due to the neglect referred to. Had the 
political and financial powers seriously desired it, the people could have 
had the reform a decade ago. But neither of these forces was seriously 
concerned ; and the people—meekly took the consequences. Even to- 
day it is a question whether the political powers are sufficiently solici- 
tous of the welfare of the people to actually make some progress 
toward the reform. It looks very much as if a political platform 
declaration were going to be used as an, excuse for inaction by the 
Democrats now in power in Congress, and the policy of fooling the 
people to their pecuniary detriment continued indefinitely. So far we 
have had only one positive result in the controversy : The pot calls the 
kettle black, and the kettle returns the compliment. 


Banking Retorms Let us see what reforms are proposed ; for of 
Proposed. course legislation is as yet far away. First, 
clearing-houses must be incorporated ; they must 

not exclude solvent banks from membership, must not dictate check- 
collection charges, nor interest and exchange rates; they must not 
undertake examinations of banks, which is to be made only by officials. 
Second, no national bank shall knowingly lend money to a “‘ trust ’’ or 
on the securities of a ‘‘trust.’’ Third, cumulative voting is to be 
allowed to shareholders of national banks so that there may be repre- 
sentatives of the minority in the boards of directors; and national 
banks are not to lend on shares of a corporation in which such minority 
representation is not provided for. Fourth, directors of national banks 
must hold at least one per cent. of the stock free and clear, or ten 
shares in banks capitalized at less than $100,000. Fifth, taking bonuses 
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for making loans is prohibited. Sixth, officers and directors of national 
banks are not to be directors in other financial institutions in the same 
city, except as to one trust company ; and no private banker is to be a 
director. Seventh, a national bank may not loan to an officer thereof 
directly or indirectly, or to a firm of which he is a member, or to cor- 
porations in which such officer has upward of 10 per cent. interest. 
Eighth, nor may loans be made to directors so interested, unless all 
directors are notified thereof and the facts spread on the minutes. 
Ninth, neither national banks nor their officers or directors are to en- 
gage in any syndicates or underwritings. Some of these measures are 
calculated to improve *banking methods, but in some respects they are 
too drastic; some are of questionable value. But they are not going 
to be enacted right away. 


Gener There are some recommendations which are 
Recommendations. not formulated into legislative bills, hence 
remain in the air.’’ Things to be prohibited: 
Consolidations of banks without consent of the Comptroller of the Cur- 
rency; ownership of stock in national banks by other banks or trust 
companies; interstate corporations depositing with private bankers or 
making any one bank sole fiscal agent; security-holding companies as 
adjuncts to banks. Then there is the limitation of the number of 
directors of national banks to maximum thirteen; providing for pub- 
licity as to assets and shareholders of banks; permitting investment of 
25 per cent. of capital of banks in approved State, county, municipal or 
corporation bonds. Finally, reorganization of railway companies to be 
subject to approval of Inter-State Commerce Commission, and giving 
that body the power to regulate their security issues, which are to be 
subject to competitive bidding when issued. This shows how large 
the program of general reform in financial matters is; but it is also 
evident that there will be no concrete legislation for some time to come, 
because officially this report and the recommendations and bills, died 
with the 62d Congress on March 4th: to become effective for action 
they must be revived in the next Congress, which, it is reported, will 
open on or about April 1. Then there will be considerable delay in 
getting at the subject, with the probability of more hearings; because 
since the questions are now actually formulated they must be ade- 
quately discussed. 


Stock Exchange The committee has adopted the suggestion of Mr. 
Reforms. Thomas Lawson to prohibit the use of the United 
States mails to stock exchanges unless they are 

incorporated, or are regulated in a manner satisfactory to the Post- 
master-General. Telegraph and telephone privileges are also to be 
denied them. Drastic provisions are included for the purpose of get- 
ting publicity as to securities. Any one trying to mail anything con- 
nected with a transaction on an exchange which does not comply with 
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the above, is liable to $1,000 fine and imprisonment ; and telephone and 
telegraph companies permitting the use of their lines for such purposes 
are also to be punished. Among the rules required to be adopted by 
exchanges are the following : Manipulations of prices, ‘* matched order ’’ 
and wash sales ’’ must be effectively prohibited ; rehypothecating se- 
curities for more than is due on them is to be forbidden ; “° margin- 
trading ’’ on less than 20 per cent. is punishable; books of brokers 
are to be open to inspection by the Postmaster-General ; the listing of 
securities is to be regulated. Corporations are to prohibit their officers 
and directors selling their securities ‘‘ short ’’ or purchasing the same 
except after notice to the full board of directors, to be spread upon the 


minutes. 
—_ 


“Blue Sky” Laws. Some thirty States have indicated a desire to 

put on their statute books laws in imitation of 
the now celebrated Kansas act to prevent fleecing of innocent investors. 
Even New York is in line. Out of all the discussion there will come a 
practically uniform law for all States, somewhat different in phrase- 
ology from the Kansas act, which is now acknowledged to stand in 
need of some amendments. The pioneer in the movement, J. N. 
Dolley, has drafted these, based on his experience with the original 
law in the two years past when he had the duty of carrying it out as 


Bank Commissioner. Unquestionably the amount of money that can 
be diverted from swindlers into useful channels by such legislation is 
enormous ; it is therefore meet that the Investment Bankers’ Associa- 
tion should earnestly promote such enactments and without too much 
standing on details. Its members are the ones who will most largely 
benefit, after the public. They are right in claiming that care must be 
exercised so as not to hit the bona fide concerns in aiming at the 


‘’ fakers,’’ and that what is good for Kansas may not be so good for 
other States where conditions differ. 


——_ 


President Wilson’s The new President’s inaugural address can be 
Inaugural. compared favorably with those of Lincoln. 

He displayed a remarkably keen appreciation 

of the sentiments of a very large part of his fellow-citizens in analyzing 
the genesis and growth of the overpowering dollar-making tendencies 
in our country since 1897; which entailed the sacrifice of ideals to 
create a prosperity unexampled in the world’s history yet leaving the 
Nation, as a whole, only partly contented and happy; because it car- 
ried with it the pressure of inordinately high prices with an unequal 
distribution of the created wealth, so that the whole people could not 
meet the high prices. Equality of opportunity, regarded from the 
highest view-point, was also sacrificed in the struggle. The President 
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has given assurance that an era of regeneration has opened up; but he 
has a large job on his hands, and to accomplish the purpose he has in 
mind he has to deal with over 500 men in Congress many of whom dis- 
agree with him; it is as yet a question if he can get the support of a 
majority. The people are after all the responsible arbiters; if they 
will support the President heartily, the majority of the 500 will 
‘follow suit.’’ The regeneration is in the hands of the people. 


=—— 


BANKING LAW. 


Personal Liability It is strange how few bank directors know ex- 
of Directors. actly what their duties are, as defined by the by- 
laws of the bank. Many of them apparently are 
not aware that the bank has such a thing as a set of by-laws, or, if that 
fact is known to them, they do not realize that they may be referred to 
in any way therein. Of course it cannot be stated what proportion of 
bank directors are ignorant as to the nature of the obligations, which 
their offices impose upon them, but the decisions which are handed down 
by the courts from time to time indicate that a great many of them are 
in this unenlightened condition. 

The most recent decision, which has come to our attention, in which 
bank directors have been charged with personal liability for not being 
posted as to their duties, or for neglecting to perform those duties, comes 
from the Supreme Court of Mississippi. It is Ellis v. H. P. Gates 
Mercantile Co., 60 So. Rep. 649, and is published on another page of 
this number. 

The action was brought by some of the depositors and stockholders 
of the Magee Bank, against the directors of that bank, seeking to charge 
the directors with personal liability for losses which the bank had sus- 
tained through alleged mismanagement and neglect on the part of the 
directors. ; 

Under the by-laws the directors were charged with the exercise of 
general supervision of the affairs of the bank, the superintending of the 
making of loans, andthe conductof the officers inimmediate control of the 
financial operations of the bank. The by-laws also provided that the 
directors should have regular monthly meetings, and should, througha 
committee of their number, examine the condition of the bank, count the 
cash, compare its assets and liabilities with the ledger, and, in short, 
direct the finances and general business of the bank. There seems to 
be a fairly popular impression among bank directors that such duties as 
these may be fully performed by merely allowing their names to ap- 
pear upon the stationery which the bank uses and the advertisements 
which it sends out. <A decision, such as the one under discussion, in 
which it was held that the facts justified an award of damages against 
the directors, ought to go far toward dispelling such an illusion. 

It was charged that the directors neglected to hold monthly meetings, 
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to appoint a finance committee and to keep full and accurate reports of 
the meetings. They employed a cashier who was wholly inefficient and 
incompetent to discharge the duties of his office, and who was dishonest, 
dissipated and a reckless speculator. Through the misappropriations 
and improvident and unlawful loans of the cashier large sums of money 
were lost to the bank, resulting in its insolvency and the appointment 
of a receiver. 

In holding that the bill sufficiently charged the directors with a fail- 
ure to use proper care and diligence in the management of the affairs 
of the bank, the court expressed itself in the following language: “The 
directors were elected by the stockholders and were surety directly re- 
sponsible to them for the proper management of the bank. The rela- 
lation of the depositors to the bank growing out of their placing their 
money with the institution for safe keeping, and to be at their conveni- 
ence drawn out for their use, is such that the directors, as the officers 
charged with the management of the bank, are required to be diligent 
and careful in conducting the bank’s business, and are liable to the de- 
positors for losses sustained by the bank from negligence in perform- 
ing the duties of their office. It is the duty of a director to know the 
condition of his bank, and to see that its affairs are honestly and prop- 
erly managed. He cannot shirk this duty and avoid liability.’’ 


—_ 


elease of Surety by A unique argument was advanced in 
Surrender of Collateral. behalf of a surety, who was sued in the 
case of State Bank of La Crosse v. Michel, 
recently decided by the Supreme Court of Wisconsin, 139 N. W. Rep. 
748, and published among the legal decisions in this issue. The con- 
tention was to the effect that, where a creditor holds collateral as 
security for the payment of an obligation, and surrenders any part of 
such collateral, no matter how small, he entirely releases the surety 
by this act. 

The general rule has always been that the surrender of collateral 
by the holder thereof releases the surety only to the extent of the col- 
lateral surrendered. The plaintiff in this case brought an action against 
the surety upon a promissory note for $2,500.00. The defense was 
that the plaintiff had in its hands security which it surrendered and 
applied to the payment of a debt owing from the maker to another 
bank, which the piaintiff was under no legal obligation to pay. It ap- 
peared that the value of the security thus surrendered was $1,331.00. 
The lower court decided that the surrender of the collateral operated 
to release the surety from all obligation. This conclusion was reached 
under the Negotiable Instruments Law of Wisconsin, Wis. Stats., Sec. 
1679-4a, which provides that a person secondarily liable on a negotiable 
instrument is discharged ** by giving up or applying to other purposes 
collateral security applicable to the debt, or, there being in the holder’s 
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hands or within his control the means of complete or partial satisfac- 
tion, the same are applied to other purposes.’’ 

The statute does not specify to what extent the surety is released 
by the surrender of a part of the collateral, or all of it when the value 
of the collateral is less than the amount of the debt. And under a 
strict construction it might be claimed that the surrender of any part 
of the collateral, however small, would operate to completely discharge 
the surety. If the statute had expressly stated that a surety should be 
discharged fro tanto, or to the extent of the collateral surrendered, 
there could have been no dispute as to its meaning. The failure to use 
explicit terms in this regard made it necessary for the court to deter- 
mine the meaning of the provisions. 

Upon appeal, the court, in reversing the holding of the lower court, 
said: “‘While one would hardly expect colloquial or inexact expressions 
in a statute, it is unquestionably true that statutes do sometimes con- 
tain such expressions, and the question is whether that is not the case 
here. The idea that a surety for $1,000 indebtedness is to be wholly 
released because the creditor gives up $5 worth of collateral shocks the 
sense of fairness and justice. If there be another construction which 
may rightly be placed on the language which will obviate such palpably 
unjust result, that construction should be used.’’ 

In determining what construction should be placed on the word of 
the statute, the court deemed it expedient to consider the purposes for 
which the Negotiable Instruments Law was enacted. The object of this 
statute, the court said, was not to make radical changes in long-estab- 
lished and fundamental principles, but to wipe out many differences 
in minor details, existing between laws of various states, by adopting 
in each case of difference that rule which was best adapted to needs of 
the business world. The idea was to secure uniformity by wiping out 
small differences, not to change general principles of commercial law. 

It was stated that it has unquestionably been the principle of the 
common law from the earliest times that, when collateral has been sur- 
rendered, the surety is released only to the extent of the value of the sur- 
rendered collateral. ‘‘ Must the court now hold,’’ it was said in the 
opinion, ‘‘that a harsh, drastic, and inequitable rule has been substi- 
tuted for it by the Negotiable Instruments Law, when no intimation is 
given in the notes (showing the Wisconsin authorities, submitted with 
the statute when it was presented to the legislature in 1899) that the law 
has been so radically and unconscionably changed? We think not.’’ 

The court further said: ‘‘ Probably it did not occur to the person 
who drafted the sub-section and inserted it in the section that any other 
construction could be given to it. We see now that there is another 
very natural construction which may be given to it; but, as we are 
satisfied that it is susceptible at least of the limited construction which 
renders it equivalent to the long-established and unbroken rule of 
courts of equity, we feel that it is our duty to give it that construction.’’ 
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Telegraphic Acceptance A check may be accepted by telegram, 
of Check. as well as by writing a form of accept- 
ance on the face of the check. No par- 
ticular language is necessary. Any words which sufficiently indicate 
an intention to certify are sufficient to bind the bank. In the recent 
Texas decision, Elliott v. First State Bank, 152 S. W. Rep. 808, appear- 
ing in this issue a check for $1,890.00, on a bank at Corpus Christi, 
Texas, drawn by one D. S. Elliott, was negotiated to a bank at Fort 
Stockton, Texas. The latter bank wired the former bank as follows: 
‘“ Will you pay check D. S. Elliott, $1,890.00 ?’’ The following answer 
to this telegram was received: “‘D. T. Elliott has deposited with us 
$1,790.00 to pay check by D.S. Elliott, favor of O. H. Kilpatrick.’’ 
It was held that this was equivalent toa certification. 

The courts have frequently held telegrams of this kind to operate as 
certifications. Where an inquiry as to whether or not a certain check 
was good was answered by telegraphthus: “ James Tate is good; send 
on your paper,’’ it was held that there was a valid certification. North 
Atchison Bank v. Garretson, 51 Fed. Rep. 168. But, where a bank re- 
ceived a telegram reading: “Are W’s checks for $2,000 good ?’’ and 
answered by telegram: “Yes sir,’’ it was held that there was no bind- 
ing acceptance or certification. Kahn v. Walton, 46 Ohio State 195. 


SS 


'T rhic wet ; ac Cf a ake 

—— [he rule which requires a bank to make 
it Pays Check Bearing 00d to its depositor the loss which occurs, 
Forged Indorsement. when if pays a check drawn by the depos- 


itor, bearing a forgery of the payee’s in- 
dorsement often works with apparent harshness against the bank. In 
such cases the depositor must be free from negligence or he cannot 
recover from the bank. If the loss was occasioned through his neglect, 
or could have been avoided by the exercise of proper diligence on his 
part, then he will not be allowed to throw the loss upon the bank. But, 
where the drawer is free from negligence, no amount of care will pro- 
tect the bank from liability to the depositor, for it is clearly impossible 
for a bank to investigate the validity of the payees’ indorsements upon 
the checks which it pays. 

A recent decision by the Supreme Court of Washington illustrates 
the working of the rule. The case is that of Goodfellow v. First 
National Bank, 129 Pac. Rep. 90, and the court’s opinion is published 
herein. The action was brought by one Goodfellow, a depositor in the 
defendant bank. It appeared that a party named Peeples had repre- 
sented to Goodfellow that he wished, as agent for a certain Martha 
Barnes and her husband, to obtain a loan upon the security of real 
estate belonging to the Barneses. Goodfellow had formerly been ac- 
quainted with the Barneses. He wrote to Mr. Barnes inquiring as to 
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whether he wished to secure a loan upon the real estate in question. 
This letter was received, but Barnes never replied to it. Goodfellow 
accordingly went ahead with the loan. Peeples preduced a-forged note 
and mortgage and Goodfellow drew two checks to the ordet of Martha 
Barnes, which he delivered to Peeples. Peeples lost no time in forging 
the indorsement of Mrs. Barnes and collecting the checks. 

It was held, and the holding is in accord with the general rule, that 
the drawee bank was liable to Goodfellow, its depositor. Inthe opinion 
another class of cases is referred to, namely, those cases in which a 
check is delivered to an impostor, who assumes the name of some other 
person for purposes of deception and fraud. And the distinction be- 
tween these cases and the one here presented is brought out. Inthe 
present case the payee’s indorsement was actually forged. The maker 
of the check intended that it should be transmitted to the payee, and 
properly indorsed by the payee. An indorsement by anyone else was a 
forgery. But, in the impostor cases, the drawer of the check delivers 
it to the person who presents himself, the impostor, intending that he 
shall indorse it and cash it, thereby endowing the impostor with author- 
ity to indorse and cash the check. 

The distinction may not be perfectly clear to the mind not legally 
trained, but it is theoretically sound, and has often saved a drawee 
bank from a loss on account of swindled depositor, which the bank 
otherwise would have had to bear. 


=—=—S— 


Effect of Waiver The question as to whether a waiver of demand 
of Demand. operates to waive notice of dishonor is one which 
frequently arises. There is no doubt that the 

words "I hereby waive demand,’’ are often used with the intention of 
also waiving notice of dishonor. But the fact is that a waiver of de- 
mand waives demand only, and does not dispense with the necessity of 
giving notice of dishonor. A recent decision by the Supreme Judicial 
Court of Massachusetts, Hall v. Crane, 100 N. E. Rep. 554, so holds. 
The reason for this rule is plain. The liability of an indorser is con- 
ditional, the conditions being first, that at the maturity of the note 
there shall be a demand upon the maker for payment, and, second, 
that if the instrument be not then paid, due notice of non-payment 
shall be given to the indorser. These two conditions are distinct and 
independent of each other. Either can be waived and the other in- 
sisted upon. But a waiver of one does not operate to waive the other. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO 
THE LAW OF NEGOTIABLE INSTRUMENTS 


CITING RECENT AND IMPORTANT DECISIONS. 
By JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909. issue.) 


NOTICE OF DISHONOR (Continued). 


. Error in Notice as to Names of Parties to Instrument (Continued). 
An omission of, or incorrect statement of, the name of the maker, 
drawer, holder, or indorser of a dishonored instrument, in a 
notice of dishonor does not invalidate the notice unless the 

party notified is misled thereby. 


. Erroneously Dating or Failure to Date Notice. 
Generally a notice of dishonor will be held valid, although it is un- 


dated, or is erroneously dated, where the party notified is not 
misled by the omission or error. 


Failure to Give Date of Instrument or Mistake as to Date. 


A failure to state the date of the dishonored instrument, or an in- 
correct statement as to the date, does not invalidate the notice, 
where the party notified is not misled as to the identity of the 
dishonored instrument. 

Effect of Error in Addressing Notice of Dishonor. 

In Pennsylvania a notice addressed to one indorser and delivered to 
another has been held invalid. In New York an incorrectly ad- 
dressed notice has been held valid. 

§ 18. Error in Notice as to Names of Parties to Instrument (Con- 
tinued).—The general rule, as has already been stated, is that an error 
in a notice of dishonor as to the name of one of the parties to the 
dishonored instrument does not invalidate the notice, unless the party 
notified is misled by the error. 

In Hodges v. Shuler, 22 N. Y. 114, the notice of dishonor, which 
was the subject of dispute was correct in all particulars except that it 
stated that the note in question was made by © S. Henshaw, Treas- 
urer,’’ whereas it appeared that the note was the obligation of a 
railroad company and was signed for the company by the president 
as well as by the treasurer. It was held in Hodges v. Shuler, 22 N. Y. 
114, that this notice was sufficient to charge the indorser. Said the 
Court: ‘“‘A notice which omits an essential feature of the note, or 
misdescribes it, is an imperfect one, but is not necessarily invalid. 
It is invalid only when it fails to give that information which it would 
have given but for its particular imperfection; and, even in case the 
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notice in itself be defective, if, from evidence a/iunde of the attendant 
circumstances, it is apparent that the indorser was not deceived or 
misled as to the identity of the dishonored note, he will be charged.’’ 
The court held the notice to be good because the defendant was a 
contractor with the company, and the note had been given to him 
by the company in payment for work, all of which indicated without 
doubt that he knew who the maker was. 

The defendant in Gill v. Palmer, 29 Conn. 54, was sued as the 
indorser of a bill of exchange and defended on the ground that the 
notice of dishonor sent to him was defective in that it did not state 
by whom the bill was drawn. The notice of dishonor, which otherwise 
correctly describes the bill, read in part as follows: ‘* Please to take 
notice that a bill for 3,000 dollars drawn by vou on, and accepted by 
Charles St. John, dated Windsor, Vt., Oct. 6, 1856, and indorsed bv 
you,’’ etc. It was held that this notice was sufficient to charge the 
defendant as indorser in the absence of any proof on his part that he 
had drawn any such bill, or that he had indorsed any other paper of 
the same general description which could have been mistaken by him 
for the bill in question. 

$19. Erroneously Dating or Failure to Date Notice. Indorsers 
of negotiable paper have trequently defended on the ground that 
the notice of dishonor received was incorrect as to one of the 
dates recited, or failed entirely to give a certain date. The decisions 
which follow will show that some of the notices passed upon were 
objected to because they were undated, and others because they were 
incorrectly dated. Other notices failed to give the date of the execu- 


tion or maturity of the dishonored instrument, or gave it erroneously. 


And the decisions will also show that the general rule applies in this 
class of cases and that the notice is deemed binding unless the party 
notified was misled by the defect. 

In the case of Wynn v. Alden, 4 Denio (N. Y.) 163, an undated 
notice of dishonor, stating that a note was presented and dishonord on 
‘this day,’’ was held to be ineffective. But, in a later New York de- 
cision, a notice of dishonor was held sufficient though it was undated and 
did not state on what day the instrument was protested. Artisans’ 
Bank v. Backus, 36 N. Y.100. The notice in this case read as follows: 
*“ Please take notice that a promissory note made by J. R. Gilmore, 
for five thousand one hundred .and twenty 70-100 dollars, dated No- 
vember 7, 1867, payable at the Artisans’ Bank in ninety days, indorsed 
by you, is protested for non-payment, and that the holders look to you 
for payment thereof.’ In the opinion it was said that the essential 
facts needful to be communicated to the indorser to bind him were: “* 1. 
That the note had not been paid at maturity ; 2. That it had been pro- 
tested for non-payment; 3. An identification of the note thus unpaid 
and protested.’’ 

To mistakenly date a notice of dishonor seems to be quite a common 
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error. The validity of notices bearing wrong dates is a question that 
has been frequently before the courts. And the courts have occasion- 
ally held such notices to be invalid. In Walmsley v. Acton, 44 Barb. 
(N. Y.) 312, where a note matured on the 9th of September, and the 
notice of dishonor, dated September 10th, stated that the note ‘* was 
this day protested,’’ it was held that the notice was insufficient. ~* This 
notice,’’ it was said in the opinion, ‘* upon its face shows that it was 
not in time, but that demand and protest were made after the note was 
dishonored.’’ 

In Townsend v. Lorain Bank, 2 Ohio St..345, 353, where the note 
in suit fell due on June 4, 1849, it was held that a notice of dishonor, 
dated June 2, 1849, stating that the note was presented and dishonored 
on that day, was insufficient. In Ransom v. Mack, 2 Hill (N. Y.) 587, 
a notice dated July 4th, stated that a notice was presented and dishon- 
ored on that day, when, in fact, the note was presented and dishonored 
on that day, when, in.fact, the note was presented and dishonored on 
the 3rd of July. The notice was held to be invalid. 

The better rule is that a notice of dishonor should not be invali- 
dated because of a mistake in dating it, where the mistake has not mis- 
led the party to whom the notice is sent. A notice of dishonor, sent to 
the indorser of a certificate of deposit, as appears from the facts in the 
case of Derham v. Donohue, 155 Fed. Rep. 385, was dated January 25, 
1904, whereas it should have been dated January 25, 1905. The cer- 
tificate of deposit was issued on January 25, 1904, but the notice recited 
that the date of the certificate was January 25, 1905. It was held that 
the notice was, nevertheless, good. The mistake was perfectly appar- 
ent to the indorser and he was not in any way misled by the incorrect 
statements as to date. 

On the ground that an error in a notice of dishonor, by which the 
party notified could not be misled, does not invalidate the notice, it was 
held in the case of Tobey v. Lennig, 14 Pa. 483, that, where a notice 
was served on an indorser on the 25th of May, stating that a note in- 
dorsed by him was due on that day, which was the day on which the 
note actually fell due, the fact that the notice was mistakenly dated 
the 26th was held immaterial. The notice showed plainly on its face 
that a mistake in the date ‘had been made, for when it was handed to 
the indorser the day of its date had not arrived. He could, therefore, 


have been misled only in supineness in neglecting to ask for ex- 
planation. 


2 


$ 20. Failure to Give Date of Instrument or Mistake as to Date. 
—Another common error in making out notices of dishonor, which in- 
dorsers have attempted to take advantage of, is the failure to give the 
date of the dishonored instrument, or an incorrect statement as to the 
date. But notices of dishonor have been held valid in spite of errors 
or omissions of this character, where it appears that the party notified 
was not confused as to the identity of the dishonored instrument. 
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In Northup v. Cheney, 27 N. Y. App. Div. 418, 50 N. Y. Supp. 
389, the action was against the defendant as indorser of a note dated 
November 1, 1895. Upon the trial it appeared that the notice of dis- 
honor, served upon the defendant, instead of giving the correct date of 
the note, described it as having been made on November 11, 1893. 
There was no evidence indicating that the defendant had indorsed any 
other note for the maker of the note involved in this action. It was 
apparent that, although the note was incorrectly described in the notice 
of dishonor, the defendant was not thereby misled or deceived as to 
the identity of the dishonored note. And it was accordingly held that 
the notice was sufficient to charge the indorser. 

In the case of Mills v. Bank of the United States, 11 Wheat. (U.S.) 
431, 6 L. Ed. 512, a notice of the dishonor of a note dated July 20, 
1819, payable in sixty days, recited that date of the note as September 
20, 1819. The notice was objected toon this ground. The objection 
was disposed of by Mr. Justice Story of the Supreme Court in the fol- 
lowing words: ‘“‘It cannot be for a moment maintained that every 
variance, however, immaterial, is fatal to the notice. It must be such 
a variance as conveys no sufficient knowledge to the party of the par- 
ticular note which has been dishonored. If it does not mislead him, 
if it conveys to him the real fact without any doubt, the variance can- 
not be material, either to guard his rights, or avoid his responsibility.’’ 
The notice in this case was dated September 22. It stated that a note 
dated September 20, due sixty days after date, had been protested for 
non-payment. It was quite clear to the indorser that an error in the 
date had been made and he could hardly fail to know what the error 
was. There was no other outstanding note to which the notice could 
apply and the indorser was not in any way misled by the mistake. 

The failure to set forth the date of a dishonored note was one of the 
grounds of objection to a notice of dishonor in the case of Hermann 
Lumber Co. v. Bjurstrom, 74 Misc. Rep. (N. Y.) 93, 131 N. Y. Supp. 
689. It was there held that a notice of dishonor is valid although it 
fails to give the date of the making of the dishonored instrument and 
the name of the payee. In this case the following notice was held 
sufficient: ““We beg to inform you that the note of Carl A. Karlson 
for $300 due to-day at our office indorsed by you has not been paid. 
Mr. Karlson was here and said he could not take up the note until the 
29th inst. We would therefore ask you to send us a check in settle- 
ment by return mail.’’ 

In an English case it appeared that a person who had indorsed a bill, 
and had himself received notice of dishonor from the holder, wrote to 
his drawer: “I have received an intimation from the B. & M. Bank 
that your draft on A. B. is dishonored.’’ This notice was held sufficient 
though it did not mention the date, amount, or time of payment, there 
being no evidence of any other bill to which the letter could apply. 
Shelton v. Braithwaite, 7 Mees. & Wels. (Eng.) 436. 
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The notice of dishonor in the case of Bank of Cooperstown v. 
Woods, 28 N. Y. 545, omitted to refer to the date of the note, or of its 
maturity. The notice read as follows: “New York, Aug. 17, 1857. 
Sir: Please take notice that a promissory note drawn by Orrin North 
for 1,000 dollars, indorsed by you, is protested for non-payment, and 
that the holders look to you for payment thereof.’’ The defendant 
offered to prove that there were two other notes outstanding made 
by North and indorsed by the defendant, maturing on July 23d and 
August 2nd, respectively. The notice, however, ‘‘though much more 
general than a cautious and prudent notary public should ever give,”’ 
was held sufficient. The statement in the notice that the note “is 
protested’’ was construed as referring to the day of the notice, August 
17th, as the day upon which the note matured and was protested, 
and, it not appearing that there was any other note maturing on that 
day, so as to eause the indorser uncertainty as to what note was 
referred to, the indorser was held charged with liability. “As the 
main object of the notice,’’ said the court, “" is to enable the indorser 
to take measures for his own security, it would appear to have been 
sufficiently subserved by this notice.’’ 

The notice in the case of Youngs v. Lee, 12 N. Y. 551, read as 
follows: °° Please to take notice that a promissory note, drawn by 
Bell & Goodman for $1,000, indorsed by you, is protested for non-pay- 
ment, and that the holders look to you for payment thereof.’’ The 
notice is not as full as it might be, but it gives the makers’ names and 
the amount, and states that the holders look to the indorser for pay- 
ment. This was held sufficient. The failure to give the date of the 
note, the time of payment and the name of the payee was held im- 
material, it not being shown that there was any other note in existence 
to which the notice might apply to the confusion of the indorser. 

In Standard Sewing Machine Co. v. Smith, Del., 40 Atl. Rep. 
1117, the following notice was held sufficient: ‘‘ Your note to the 
order of George E. Smith, and by him indorsed, for ninety-five dollars, 
due February 9—12, has been returned to us protested; protest fees 
and costs, $2.11; total, $97.11. Please write us at once what you 
propose doing with the note.’’ This notice was sent to the maker 
as agent tor the payee who indorsed the note. 

The notice of dishonor in the case of Gates v. Beecher, 60 N. Y. 
518, did not mention the time when the note was payable, otherwise 
than as it might possibly be inferred from the naming of the day upon 
which it was alleged to have been presented for payment. The notice 
gave the date of the note, the amount and the names of the makers. 
It was held that the notice was sufficient in the absence of any evi- 
dence tending to show that the indorser was misled, or was not informed 
by the notice as to what note it referred to, or to show that there was 
any other note by the same makers, to which the description given by 
any possibility could apply. ‘“‘A mistake or misdescription of the 





192 THE BANKING LAW JOURNAL 


note,’’ said the Court, ‘‘ will not render the notice insu fficient if it 
does not mislead the indorser and if it so designates and distinguishes 
the note as to leave no reasonable doubt in the mind of the indorser 
wat note was intended, and that it was the same with the note in 
suit.’’ 

$ 2. Effect of Error in Addressing Notice of Dishonor.—Marshall 
v. Sonnemann, 216 Pa. St. 65, 64 Atl. Rep. 874, was an action by the 
holder against an indorser, and the defense was a failure to give proper 
notice of dishonor. It appears that there were two indorsers and 
that, in giving notice, the notary handed to the defendant, one of the 
indorsers, the notice intended for the other indorser. The notice was 
sufficient in form and gave notice to the indorser to whom it was 
addressed of the dishonor of the instrument “‘ and that-the holders look 
to you for the payment thereof.’’ The trouble arose from the fact that 
the notary delivered to the defendant the notice intended for the other 
indorser, and it was held that it was no notice to the defendant. 
Briefly stated, the decision is this: Notice of protest signed by a 
notary public, and personally delivered by him to the indorser is not 
sufficient to charge the latter, where it appears that the notice was 
addressed to another person than the indorser, and stated that the 
holder looked to such person for the payment of the note. 

A more liberal view was taken by a New York court in a somewhat 
similar case, Wilson v. Peck, 66 Misc. Rep. 179, 121 N. Y. Supp. 344, 
27 B. L. J. 348. In this case a notice of dishonor was, by mistake, 
directed on its face to the maker of the dishonored instrument, instead 
of to the indorser for whom the notice was intended. The notice, 
however, was placed in a properly addressed envelope and was received 
by the indorser. The indorser in this case was a lawyer. He knew 
that he had indorsed the note in question and that it was still out- 
standing. He made no claim on the witness stand of having been 
misled. It was held that the notice was sufficient to charge the 
indorser in spite of the misdirection. 

A notice of dishonor, intended to charge one Samuel W. Harper 
as indorser of a promissory note, was placed in an envelope addressed 
‘“Sam. W. Harper, Treas.’’ and mailed. It was held that the fact 
that the notice was addressed to him as treasurer was immaterial. By 
reading it Mr. Harper was advised that he was being charged with 
personal liability on the note. Farmers’ National Bank v. Howard, 
W. Va., 76S. E. Rep. 122, 29 B. L. J. 1034. 

It was held in Oakley v. Carr, 66 Neb. 751, 92 N. W. Rep. 1000, 
that a notice of dishonor served by the last indorser of an instrument 
need not be actually prepared by him. He may adopt and utilize for 
that purpose a notice sent to him by the protesting officer, addressed 
to the next prior indorser. 


(70 be Continued.) 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences trey disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 





PERSONAL LIABILITY OF DIRECTORS FOR DE- 
FALCATIONS OF CASHIER. 


Ellis v. H. P. Gates Mercantile Co., Supreme Court of Mississippi, February 3, 1913. 60 So. Rep. 649. 


Where the directors of a bank failed to hold meetings, and to appoint a finance 


committee, as required by the by-laws, and committed the entire management of the 
bank to the cashier, they were personally liable to the stockholders and depositors 
for losses caused by the recklessness and dishonesty of the cashier. 

Suit by the H. P. Gates Mercantile Company and others against 
W. C. Ellis and others. From a decree for complainants, defendants 
appeal. Affirmed. 

REED, J. This is a suit in equity, brought by a number of the de- 
positors, together with several of the stockholders, in the Magee Bank 
against the directors of that bank and the receiver thereof, asking from 
the receiver information showing the amount lost to the bank by 
reason of defalcations of the cashier, and as to the loans made by the 
bank, and for the production of the books of the bank in court so that 
they may be inspected, and seeking a decree against the directors re- 
quiring them to pay to appellees, and all other stockholders and depos- 
itors, all sums which may be due them by the bank and for which the 
directors are liable, by reason of their neglect and mismanagement of 
the affairs of the bank, as averred in the bill. 

It is shown in the bill that by-laws, duly adopted by the stockholders 
of the bank, provided for a board of directors, who were charged with 
the exercise of general supervision of the affairs of the bank and the 


Note:—For other similar decisions see Bankinc Law Journal Digest, § 347, 
and article on Law of Banking in this issue. 
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superintending of the making of loans, and the conduct of the officers 
in immediate control of the financial operations of the bank. The by- 
laws also provided that the directors should have regular monthly 
meetings, should, through a committee of their number, examine the 
condition of the bank, count the cash, compare its assets and liabil- 
ities with the ledger, and, in short, to direct the finances and general 
business of the bank. The bill charges the directors failed and refused 
to hold regular monthly meetings, and failed to appoint a finance com- 
mittee, as provided, and to keep full and accurate reports of the meet- 
ings. It is charged that it was the duty of the directors to give their 
personal attention to the management of the affairs of the bank, to 
guard it generally against fraud, misappropriation of assets, and defal- 
cation on the part of its cashier and other officers, to require the cashier 
to execute a fidelity bond, to make frequent investigations of the bank, 
and to give notice to the public if they should find the bank insolvent, 
and, in such case, to refuse to receive further deposits or permit the 
bank to continue in business. 

The bill charges that the directors disregarded their duties as shown 
above, and failed to make proper supervision, investigation, and report; 
that they employed a cashier who was wholly inefficient and incompe- 
tent to discharge the duties of his office, and was a reckless-speculator, 
dishonest, and dissipated, all of which they knew, or could have known 
by the exercise of the slightest diligence; that by his misappropriations, 
and his making improvident and unlawful loans, and by his general 
recklessness and unbusinesslike conduct, large sums of money were 
lost to the bank, resulting in the insolvency thereof and being placed 
in the hands of a receiver appointed by the chancery court to wind up 
its affairs. It is also charged that by reason of the directors’ failure 
in making proper examinations of books and the business of the bank, 
and to notify the guaranty company of the defalcations of the cashier, 
the receiver was unable, in a suit brought by him, to collect anything on 
the penalty of his bond. The bill also contains the following charge: 
‘“ Complainants further show that the said deposits were made by com- 
plainants after the said bank was really insolvent, and were received 
by the bank after said officers and directors knew that the said bank 
was insolvent, or by the exercise of proper care, attention, and dili- 
gence should have known of its insolvency.’’ 

It is shown in the bill that the receiver had been requested by ap- 
pellees to bring suit against the directors for the amounts lost through 
their inattention and neglect, and that he has failed and refused to do 
so; also that they are entitled to a discovery from the receiver, who is 
now the lawful custodian of the books, of information as to the real 
status of the bank, and to know its condition and the amounts lost. A 
demurrer was filed to the bill and overruled, and an appeal taken to 
this court. 

It will be noted that this is a general bill filed by some of the depos- 
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itors and stockholders on behalf of all depositors and stockholders of 
the bank for the purpose of charging the directors, as managing officers 
of the bank, in a court of equity, with sums lost through their negli- 
gence and mismanagement of the affairs of the bank, to the end that 
all stockholders and depositors may be paid the amounts found to be 
due them. The suit might have been brought by the bank, to which 
the directors, as officers or trustees, were first liable. The bank, not 
being a going concern, and its business being under the control and 
management of the receiver appointed by a court of equity for the pur- 
pose of collecting the assets and winding up its affairs, could not 
bring the suit; but it would be proper for the receiver, standing in the 
place of the bank administering its affairs, to bring the suit. It is 
shown by the bill that, if the receiver refused and failed to bring the 
suit, then it was entirely proper for the suit to be brought by the 
depositors and stockholders for the purposes stated. It was also proper, 
not only to join all of the directors, but under the facts, as shown in 
the bill, to include the receiver as a party defendant. 

The chief contention by appellants is that directors are not liable 
for losses sustained on account of their negligence in managing the 
affairs of the bank. The board of directors is the governing body of 
a bank. As such managing body, they exercise, conduct, and control 
all corporate powers. To the directors is committed the general man- 
agement of the affairs of the bank. 

In discussing the liability of directors, as measured by their relation 
as trustees, Mr. Thompson in his commentaries on the Law of Private 
Corporations, § 1268, p. 270, says: ~‘ By accepting the position, they 
assume a capacity to manage the business of the corporation, and im- 
pliedly undertake to use as much diligence and care as the proper per- 
formance of the duties of their office requires, and to give the enter- 
prise the benefit of their best care and judgment. They are bound to 
manage the affairs of the company with the same degree of care and 
prudence which is generally exercised by business men in the manage- 
ment of their own affairs, and the fact of the service without compen- 
sation does not permit a less degree of activity. They must be diligent 
and careful in performing the duties they have undertaken, and im- 
prudence and negligence cannot be excused on the ground of ignorance 
or inexperience or the honesty of intention. * * They are not per- 
mitted to evade or delegate their powers and important duties, and 
their supervision must be such as would enable them at all times to 
know the general financial condition of the corporation and to check 
or prevent any imprudent or dishonest conduct in officials. * * They 
are bound to know the character and habits of the officers whom they 
employ, and they cannot be heard to say that they were ignorant of 
facts, the existence of which are shown by the books and papers of the 
corporation, and which would be known to them but for their neglect 
or inattention to the business; and they are responsible for loss result- 
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ing from the wrongful acts or omissions of other directors or agents, 
where such loss was a consequence of their own neglect of duty, either 
in failing to supervise the company’s business with proper attention or 
in neglecting to use proper care in the appointment of such agents.’’ 

And under the subject of liability for negligent ignorance, section 
1276, Mr. Thompson says: ‘‘ The fact that directors of a corporation 
do and must commit the details of its business to executive and inferior 
officers does not absolve them from the duty of maintaining a reason- 
able supervision, and, if such officers waste the assets of the corpora- 
tion, the directors, ordinarily, cannot escape liability on the ground 
that they did not know of the wrongdoing, where it is made to appear 
that their ignorance was the result of a want of that care which ordin- 
arily prudent and diligent men would exercise under similar circum- 
stances. * * Directors are charged with knowledge, when, by the 
exercise of ordinary care, they might have known, as it was their duty 
to know, that loans were made in excess of the statutory limit. 
* * With reference to banks, at least, it has been said that directors 
are conclusively presumed to know the condition of the bank, and that, 
if this were not true, they would be privileged to be negligent; and, 
the more ignorant they could manage to be about its condition, the 
more secure they would be from liability.’’ 

In delivering the opinion in the case of Wallace v. Lincoln Savings 
Bank, 89 Tenn. 630, 15 S. W. 448, 24 Am. St. Rep. 625, Lurion, J., 
said: ‘‘ Directors, by assuming office, agree to give as much of their 
time and attention tothe duties assumed as the proper care of the 
interests intrusted to them may require. If they are inattentive to 
these duties, if they neglect to attend meetings of the board, if they 
turn over the management of the business of the company to the ex- 
clusive control of other agents, thus abdicating their control, then they 
are guilty of gross negligence with respect to their ministerial duties ; 
and if loss results to the corporation by breaches of trust or acts of 
negligence committed by those left in control, which by due care and 
attention on their part could have been avoided, they will be respon- 
sible to the corporation.’’ 

The bill in this case sufficiently charges that the directors failed to 
use proper care and diligence in the management of the affairs of the 
bank, and that they neglected to perform the duties imposed upon 
them by the by-laws; that they ought to have known, and by the use 
of ordinary care, such as it was their duty to exercise, could have 
known, the condition of the bank, the defalcations, and improvident 
and reckless conduct by the cashier whom they employed, and finally 
its insolvency; that their neglect to carry out the plain requirements 
of the by-laws resulted in the failure of the bank, and loss to the 
depositors and stockholders. The directors were elected by the stock- 
holders and were surely directly responsible to them for the proper 
management of the bank. The relation of the depositors to the bank, 
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growing out of their placing their money with that institution for safe- 
keeping, and to be at their convenience drawn out for their use, is such 
that the directors, as the officers charged with the management of the 
bank, are required to be diligent and‘careful in conducting the bank’s 
business, and are liable to the depositors for losses sustained by the 
bank from negligence in performing the duties of their office. It is the 
duty of a director to know the condition of his bank and to see that its 
affairs are honestly and properly managed. He cannot shirk this duty 
and avoid liability. The chancellor did not err in overruling the 
demurrer. 
Affirmed. 


LIABILITY OF RAILROAD TO BANK UPON DELIV- 
ERING SHIPMENT WITHOUT BILL OF LADING. 


Canaudaigua Nationa! Bank v. Cleveland, etc., Ry. Co., New York Supreme Court, Appellate Division, 
January 15,1913. 139 N. Y. Supp. 561. 


A bill of lading, representing a car of apples, was made out ‘‘ Order J. N., 
notify D. C.” J. N. was the consignee and, by an arrangement with the owner of 
the apples, was also named as shipper. The defendant railroad company delivered 
the shipment without requiring the surrender of the bill of lading, contrary to a 
provision contained in the bill. It was held that the title to the shipment passed 
to the plaintiff bank, which discounted a draft and took the bill as security, and 
that the railroad was liable to the bank. 


Action by the Canandaigua National Bank against the Cleveland, 
Cincinnati, Chicago & St. Louis Railway Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Argued before MCLENNAN, P. J., and Kruse, Rosson, Foore, and 
LAMBERT, JJ. 


LAMBERT, J. This action involves the value of a car load of apples, 
shipped from Farmington, N. Y., to Terre Haute, Ind. The shipment 
originated upon the Lehigh Railroad, and the defendant was the deliv- 
ering carrier. The apples were loaded by the Manchester Produce 
Company, which concern owned the fruit, having collected and pur- 
chased same in the vicinity of Farmington. 

Through a pre-existing arrangement, this fruit was to be shipped 
to John W. Neumann & Co., a copartnership, which was to market the 
apples, first remitting to the Produce Company the cost price thereof, 
and ultimately the Produce Company and Neumann & Co. were to 
share equally in any profits of the venture. Similar practices had been 
engaged in by these two business concerns prior to this particular ship- 
ment. At the request of Neumann & Co., and in pursuance of prior 
arrangements, and for the purpose of facilitating the marketing of 


Nore.—For other simliar decisions see Banking Law JournaL Digest, § 70. 





198 THE BANKING LAW JOURNAL 


these apples, this car was billed out as though Neumann & Co. were 
the shippers. They were named in the bill of lading as consignors. 
As between these two concerns, at least, this manner of shipment was 
not intended to evidence any change of title to the property, but was 
merely adopted for convenience. The actual title to the apples still 
remained in the Produce Company. 

In the bill of lading, the consignees were named as follows: 
‘‘ Order John W. Neumann & Co. Notify Dan Case.’’ This manner of 
naming the consignees, under the terms of the instrument had a par- 
ticular significance. Upon the face of the bill of lading and across the 
end thereof, in heavy type, is printed : 

“If the word ‘order’ is written immediately before or after the 
name of the party to whose order the property is consigned, the sur- 
render of the bill of lading, properly endorsed, shall be required before 


the delivery of the property at destination, as provided by section 9 of 
the conditions of the uniform bill of lading, on the back hereof.’’ 

And on the back of this instrument, and by said section 9, it is pro- 
vided : 

‘* If the word ‘ order’ is written hereon immediately before or after 
the name of the party to whose order the property is consigned, with- 
out any condition or limitation other than the name of a party to be 
notified of the arrival of the property, the surrender of this bill of 
lading, properly endorsed, shall be required before the delivery of the 
property at destination. If any other than the aforesaid form of con- 
signment is used herein, the said property may, at the option of the 


carrier be delivered without requiring the production or surrender of 
this bill of lading.’’ 


It is to be observed that this contract is definite and certain in its 
terms, and the obligations and rights of the carrier therein clearly ex- 
pressed. That this shipment was within those express provisions is 
not controverted. 

After initiating this shipment and receiving this bill of lading, the 
Manchester Produce Company attached to the bill of lading a draft, 
drawn upon Neumann & Co. for the cost price of these apples, and 
then sold the draft and bill of lading to the plaintiff. The draft and 
bill of lading were in the due course of business presented for payment 
to Neumann & Co., and such payment was refused, upon the claim 
made that the Produce Company was then largely indebted to Neu- 
mann & Co. 

Upon the arrival of this car at destination, the defendant, upon the 
written order of Neumann & Co., delivered same to “‘ Dan Case,’’ who 
was named therein to be notified of its arrival without requiring the 
production, indorsement, or surrender of the bill of lading. Upon this 
state of fact plaintiff brings this action for conversion. It must be 
conceded that the defendant breached the contract of carriage by not 
complying with its provisions, and, further, that conversion is the 
proper remedy, if any exists in plaintiff. The sole question presented, 
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of consequence, is whether plaintiff is in a position to assert the con- 
tract obligation of the bill of lading as against the defendant. 

This manner of shipping property has the sanction of usage, and, 
based upon the carrier’s agreement to require the surrender of the 
original bill of lading, a commercial practice has become established, 
whereby the shipper is enabled, through banking institutions, to secure 
the value of the property consigned, in advance of its delivery at des- 
tination by the sale or pledge of the bill of lading. Such sale or 
pledge, in effect, secures the value advanced by pledging the property 
represented thereby. Such a course of commercial dealing has long 
had the sanction of our courts. It has been uniformly held that the 
transfer of the bill of lading transfers the title to the property repre- 
sented thereby, and that such transfer of the bill of lading may be by 
mere delivery thereof when such is the intention. City Bank v. R. W. 
& O. R. R. Co., 44 N. Y. 136; Commercial Bank v. Pfeiffer, 108 N. 
Y. 242, 15 N. E. 311; Leinkauf Co. v. Grell, 62 App. Div. 278, 70 N. 
Y. Supp. 1083; Canandaigua Bank v. Southern Ry. Co., 64 Misc. Rep. 
327, 118 N. Y. Supp. 668. It is also well settled that the bill of lading 
is valid and enforceable in the hands of a bona fide transferee in all 
its terms and provisions. Merchants’ Bank v. U. R. R. & T. Co., 69 
N. Y. 373; Nat. Com. Bank v. Lackawanna Co., 59 App. Div. 270, 
69 N. Y. Supp. 396. 

The only question remaining is whether the sale by the Manchester 
Produce Company to plaintiff transferred any title. We can discover 
no reason why it did not. The Produce Company was concededly the 
owner of the apples. It had bought and paid forthem. It had not 
transferred the title to any other person, and its right to effect a sale 
thereof was unlimited except that such sale was required to be subject 
to its contract for the transfer of such title to Neumann & Company, 
upon payment of the draft. The title of the Produce Company being 
complete, there was no reStriction upon its right to sell the same, and 
that object was accomplished by the transfer of the bill of lading. 
The bank was then in a position to insist upon all the carrier’s obliga- 
tions, as expressed in the bill of lading. 

Nor does the fact that the Produce Company named Neumann & 
Co. as consignors have any effect upon the status of the parties. Such 
fact did not work to the detriment of the carrier in any manner, and 
hence no estoppel could arise. The bill of lading makes no restriction 
upon the shipment in the name of the consignee instead of the con- 
signor. Under its plain provisions, even if Neumann & Co. had actu- 
ally initiated the shipment, its obligation to require the surrender of 
the bill of lading remained unchanged. Under such circumstances, 
the rights of third parties were just as likely to intervene shipment 
and delivery. In fact, it is not an infrequent practice for the con- 
signor of goods to ship them to his own order, with an accompanying 
direction to notify third parties, and then to dispose of the bill of lading 
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to banking institutions, as was done in this case. thus securing his 
money for the shipment in advance of its delivery. Such a transaction 
is evidenced and sustained by the case of National Commercial Bank 
v. Lackawanna Company, supra. It will thus be seen that the naming 
of Neumann & Co. as consignors did not affect the contract obligation 
of the carrier. The only safe course for the carrier was to observe its 
contract. By so doing it could sustain no loss, while by its violation 
it would necessarily defeat the intervening property rights of third 
persons, who might deal with the bill of lading, upon the faith of 
the agreement of the carrier to require its production before making 
delivery. This is equally true, whether the railroad supposed Neu- 
mann & Co. to be the consignors or not. It cannot be said that the 
delivery in this instance was induced, in any way, by the manner in 
which this shipment was made. The carrier chose to violate the 
plain obligation it had assumed and with entire disregard to the rights 
of the plaintiff. Because of such delivery the defendant was unable 
to surrender the property to the plaintiff and a conversion thereby 
arose, for which the defendant should be held liable. 

The judgment appealed from should be affirmed, with costs. All 
concur, except McLENNAN, P. J., who dissents. 


BANK NOT LIABLE FOR REFUSAL TO PAY CHECK 
IN CURRENCY. 


Firet National Bank of University Place v. Wheatley, Supreme Court of Nebraska, January 16, 1913. 
139 N. W. Rep. 673. 


A bank is not liable to a depositor for damages resulting from the failure to 
pay a check in currency upon his demand, where he subsequently accept«d a New 
York draft in lieu of the currency demanded, and never made a subsequent demand 
upon his banker for currency, or offered to return or surrender the draft, but imme- 
diately transferred it and used the proceeds for his own benefit; the draft being 
promptly paid by the bank upon which it was drawn. 


Action by the First National Bank of University Place against E. 
M. Wheatley. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Rose, J. This is an action on a promissory note for $100, dated 
October 5, 1907, payable thirty days after date to the First National 
Bank of University Place, and signed by E. M. Wheatley. The payee 
is plaintiff, and the maker is defendant. The answer contained an ad- 
mission that defendant signed the note, a general denial, and also a 
cross-petition, pleading, in substance, that he contracted in writing, 
October 5, 1907, with Mary J. Treadway to purchase her house and 


Note.—For other similar decisions see BankING Law Journat Digest, § 179. 
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lot in Lincoln, Neb., for $1,500, agreeing to pay her $100 in cash and 
$1,400 within thirty days; that he borrowed from plaintiff the same 
day $100 to make the cash payment, gave the note in suit, stated the 
purpose for which he procured the loan, and said that, without yet 
having received any purchase money, he had sold his own residence 
with the intention of buying Mrs. Treadway’s. 

(1) Was the peremptory instruction erroneous? That is the ques- 
tion presented. The testimony of plaintiff tended to prove the facts 
pleaded in his petition, and he was generally corroborated by other 
witnesses or by documentary evidence ; but that plaintiff assumed lia- 
bility for any damage or loss resulting from the failure of Mrs. Tread- 
way to accept the draft in payment of the balance of the purchase price 
of her lot was emphatically denied by officers of the bank. The follow- 
ing facts are established without dispute: Defendant borrowed $100 
from plaintiff October 5, 1907. As part of the transaction he executed 
and delivered the note in controversy. The entire debt is unpaid. 
Plaintiff’s failure to pay defendant’s check in currency grew out of the 
financial panic of 1907. Plaintiff and other banks in the community 
temporarily suspended payments in currency, except in smal] amounts, 
as soon as they opened their doors for business in the morning of 
October 28, 1907. Later in the day defendant deposited in plaintiff's 
bank checks and drafts amounting to $1,803.30. He did not deposit 
any currency. Before he left the bank, he knew that small sums only 
were then being paid on checks, because he attempted to check out $25 
and was put off with $5, which he accepted. Without demanding cur- 
rency, he drew his check the same day for $1,375, and had it certified 
by the cashier. The next day he tendered the check and $25 to Mrs. 
Treadway. She refused to accept anything but money. He appeared 
at the bank October 30, 1907, stated that his check had been rejected, 
and demanded the amount thereof in cash. Plaintiff refused to give it 
to him, for the reason that payment of currency in large amounts had 
been temporarily suspended on account of the panic. After some dis- 
cussion defendant, at the suggestion of an officer of the bank, accepted 
a draft on New York for the amount of the check, and with it and 
$25 made a second tender, which was also rejected by Mrs. Treadway 
with a demand for cash. Without returning to the bank or notifying 
it that the draft had not been accepted, defendant went immediately to 
Lincoln, promptly transferred and indorsed the draft to the First 
National Bank, procured a bank credit therein for $850, and received a 
cashier’s check for the balance. After the panic and the resumption 
of payments in currency, he realized the full amount of his New York 
draft, which was marked “* Paid ’’ through a New York clearing house 
November 2, 1907. Before November 5, 1907, he had not only with- 
drawn his deposit from plaintiff's bank, but he had overdrawn his ac- 
count $5.90. After the draft had been rejected by Mrs. Treadway, he 
never presented it to plaintiff, or offered to surrender it, or demanded 
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currency inanysum. For two or three days he failed to notify plaintiff 
that Mrs. Treadway had refused to accept the draft. As late as No- 
vember 15, 1907, ten days after the time to make the final payment 
had expired, under the terms of the contract of purchase, Mrs. Tread- 
way told defendant that she would wait on him a week or ten days “‘ to 
see if conditions would not loosen up,’’ and that if he could get the 
money within a reasonable time ‘‘she would close the deal.’’ No 
attempt is here made to state all the facts. The purpose has been to 
give enough of the uncontradicted evidence to test peremptory in- 
struction. 

Defendant insists that when the bank refused to pay his deposits in 
cash, and when it issued the New York draft, it guaranteed he would 
not lose his cash payment of $100 by any refusal on part of Mrs. 
Treadway to accept its paper in payment of the purchase price of 
her property; that she did in fact refuse to accept anything but cur- 
rency, and by reason thereof he was unable to complete his purchase 
and lost the amount already paid; that there is direct proof of all 
these facts: that the resulting damages pleaded in his answer were 
proper subjects of set-off or counterclaim in his cross-petition. His 
deduction is that there was error in the peremptory instruction. The 
position thus taken is untenable for the following reasons: He 
deposited with plaintiff checks and drafts during a panic, when such 
paper was not being paid in currency, and, without demanding a 
teturn thereof, accepted $5 in cash, after having demanded $25, and 
left the bank knowing that small sums only were being paid in cash. 
The bank never refused to return the amount of his deposit in the 
same medium of exchange in which it was received. After he 
demanded currency for his own certified check, it was torn up by an 
officer of the bank in his presence, without protest, and he accepted a 
New York draft for the same amount upon the suggestion of the bank 
that he tender it to Mrs. Treadway instead of currency. He never 
afterward made a demand on plaintiff for currency. He never returned 
the draft, but transferred it for his own benefit the day it was issued, 
and made it the means of reducing his bank account with plaintiff 
$1,375. He waited two or three days before notifying plaintiff that its 
draft had not been accepted by Mrs: Treadway. He obtained credit in 
other banks for the full amount of the draft before the time for com- 
pleting his purchase had expired, and eventually received the proceeds 
in currency or its equivalent. By withdrawing from plaintiff’s bank 
his only funds for paying his debt, he took away its means for either 
paying his deposit in cash or for making a legal tender to Mrs. Tread- 
way. On every principle of fair dealing applicable to banking trans- 
actions, his acceptance and transference of the draft, under the circum- 
stances narrated, was a waiver of his former demand for currency. 
The jury, therefore, should not have been permitted to hold plaintiff 
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liable for its failure to comply with defendant’s demand for currency. 

FAWCETT, J., coneurs in the conclusion. 

HAMER, J. (dissenting). I dissent upon the ground that when the 
bank received the deposit it was with the express understanding that 
it would furnish the money to pay for the house purchased by the 
defendant. It did not do so, and in consequence the defendant lost the 
$100 put up as forfeit money. That the money deposited in the bank 
was afterwards paid is no justification. The bank should not be 
excused on account of its failure to keep its contract, even if there was 
a financial flurry which made money scarce; and if the depositor sus- 
tained a loss as the direct consequence of the bank’s failure to furnish 
the money when it had agreed to do so the loss should be made good, 
and a set-off against the note should be allowed. The method of this 
particular bank in declining to pay out more than a very small amount 
of the money deposited was adopted by many other banks at the time, 
and is not deserving of censure from a moral standpoint, because it 
was this method which averted a panic that would have been very 
destructive probably of all sorts of financial and manufacturing inter- 
ests, and would have swept away the savings of thousands of persons 
in all parts of the United States; but the method, as it affected the 
defendant in this case, was without legal excuse, and ought not to be 
justified by the decision of a court. 


CERTIFICATION OF CHECK BY TELEGRAM. 


Elliott v. First State Bank, Supreme Court of Texas, January 22,1913. 1528S. W. Rep. 808. 


A bank, in reply to a telegram, asking whether a check drawn by A would be 
paid, wired: ‘‘ B has deposited with us $1,790 to pay check drawn by A in favor of 
C.” It was held that this was an acceptance, or equivalent to an acceptance, and 
made the bank liable for the payment of the check. 


Action by the First State Bank of Ft. Stockton against D. S. Elliott 
and another. From a judgment of the Court of Civil Appeals (135 S. 
W. 159) reforming a judgment for plaintiff and rendering judgment, 
defendant Elliott brings error. Reversed and remanded. 


PHILLIPS, J. This was a suit by the First State Bank of Ft. Stock- 
ton against D. S. Elliott, as the drawer, and O. H. Kilpatrick, as the 
indorser, of a check drawn by Elliott in Kilpatrick’s favor on July 11, 
1908, for the sum of $1,790 on the City National Bank of Corpus Christi, 
which on the same day was cashed by the plaintiff for Kilpatrick, the 
payment of which was refuséd by the City National Bank of Corpus 
Christi on presentation. The check was given by Elliott to Kilpatrick 
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in completion of aland purchase. Prior toits date, Elliott’s father had 
deposited to Elliott's credit in the City National Bank of Corpus Christi 
the sum of $1,890 for his use in paying Kilpatrick for the land, and to 
enable him to make the purchase, under such circumstances as to make 
it a special deposit for that purpose, as found by both the trial court and 
the honorable Court of Civil Appeals. 

In closing the land transaction at Ft. Stockton, Elliott first gave 
Kilpatrick a check for $1,890, which Kilpatrick requested the plaintiff 
to cash. Its cashier declined to cash the check, unless in some way as- 
sured that it was good, but offered to take it for collection. A discus- 
sion of the matter resulted in the plaintiff sending the Corpus Christi 
bank the following telegram: ‘‘Ft. Stockton, Texas, July 10, 1908. 
City National Bank, Corpus Christi, Texas. Will you pay check D. S. 
Elliott, $1,890.00? Rush answer. [Signed] First State Bank.’’ The 
Corpus Christi bank sent the following telegram in reply: ~‘‘ Cor- 
pus Christi, Tex., 7-11-08. First State Bank, Ft. Stockton, Texas. D. 
T. Elliott has deposited with us $1,790.00 to pay check drawn by D. S. 
Elliott favor of O. H. Kilpatrick. [Signed] City National Bark.’’ 
Thereupon it appears that D. S. Elliott gave to Kilpatrick two checks 
upon the Corpus Christi bank, one for $100, which was paid on presenta- 
tion and is not in issue; the other being the check in suit, for $1,790, 
which, as stated, was cashed for Kilpatrick by the plaintiff. Payment 
of the check was refused by the bank because of its having been served 
with a garnishment writ, on July 11, 1908, in a suit instituted in Nue- 
ces county, wherein Dan A. Leary and Al Chastain were plaintiffs, and 
Kilpatrick, W. W. Sands, and P. H. Chilton were defendants. The 
check was subsequently protested. 

The trial court found that the indorsement and delivery by Kilpa- 
trick of the check to the plaintiff amounted to an equitable assignment to 
the plaintiff of the $1,790 on deposit to Elliott’s credit in the bank, but 
that Elliott and Kilpatrick remained liable to the plaintiff on the check 
as drawer and indorser, respectively, and that the check, inthe event of 
its nonpayment, carried with it an equitable lien on the land conveyed 
by Kilpatrick to Elliott, in part payment for which it was given. It 
rendered judgment against both Elliott and Kilpatrick for the amount 
of the check, with interest, and for the protest fees, decreed in plaintiff’s 
favor the foreclosure of such lien, and provided that Kilpatrick should 
have judgment over against Elliott for any amount of the judgment he 
might be required to pay, and that in such event he should be subro- 
gated in the amount of such payment tothelien. Elliott alone appealed. 

The Court of Civil Appeals approved the conclusions of law of the 
trial court, except in respect to the lien upon the land and Kilpatrick 
being entitled to any judgment against Elliott. It accordingly reform- 
ed the judgment and rendered it for the plaintiff against Elliott and 
Kilpatrick for the same amount as decreed by the trial court, without 
any lien upon the land, with a judgment in Elliott’s favor against Kil- 
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patrick for whatever amount of the plaintiff's judgment he might be 
required to pay. 

It is provided by article 1203, Revised Statutes of 1895, as fol- 
lows: ‘‘ The acceptor of any bill of exchange, or any other principal 
obligor in any contract, may be sued either alone or jointly with any 
other party who may be liable thereon; but no judgment shall be rend- 
ered against such other party not primarily liable on such bill or other 
contract, unless judgment shall have been previously, or shall be at the 
same time, rendered against such acceptor or other principal obligor, 
except where the plaintiff may discontinue his suit against such princi- 
pal obligor as hereinafter provided.’’ 

If the telegram of the City National Bank of Corpus Christi to the 
plaintiff was equivalent to an acceptance of the check, so as to make it 
primarily liable for the amount, under the statute the judgment against 
Elliott was erroneously rendered, as it does not appear that any judg- 
ment upon the check had ever been rendered against the bank, and the 
pleading of the plaintiff failed to allege any of the reasons that would 
excuse suit against the bank under the provisions of article 1204. 

The rule as to what is necessary to constitute an acceptance by the 
drawee of a bill of exchange or a check is thus declared in 1 Daniel on 
Negotiable Instruments, § 504a: ‘‘In the absence of statutory provi- 
sion, any words used by the drawee to the drawer or holder, which 
by reasonable intendment signify that he honors the bill, will amount 
to such acceptance, though it would be different if the words were ad- 
dressed to a stranger having no interest in the bill.’’ 

In Bigelow on Estoppel, 522, the rule is thus stated: ‘* Any lan- 
yuage,it has indeed been said, whether verbal or written,employed by an 
officerof a banking institution whose duty it is to knowthe financial stand- 
ing and credit of its customers, representing that a check drawn upon 
it is good and will be paid, estops the bank thereafter, as against a bona 
fide holder of the check, from denying the want of funds to pay the same.’’ 

As the writing of the word ‘‘ good’’ by a bank officer, accompanied 
by his signature, across the face of the instrument ordinarily operates 
even as a certification of a check (2 Daniel, Neg. Inst. $ 1606; 1 Morse, 
Banks and Banking, § 406,) we think it must be held that a bank’s 
written communication, upon inquiry, that it holds a deposit to pay a 
check of a particular description to be drawn upon it is equivalent to 
a statement that a check of such description is good and will be honor- 
ed, and amounts to an acceptance, where the person to whom the com- 
munication is addressed is thereby induced to discount the check. If 
it be not regarded as a technical acceptance, such a communication, at all 
events, amounts practically to a letter of credit against a check of such 
description ; and one who, for value, takes the check upon the faith of 
it is entitled to enforce the liability that it imports as a promise to pay the 
check. Whilden v. M. & P. Natl. Bank, 64 Ala. 1, 38 Am. Rep. 1. 

The deposit here was made with the bank, not as a general deposit, 
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but as a special one for the purpose only of paying Elliott’s check to 
Kilpatrick in this specific transaction. Because, doubtless, of its rec- 
ognition that such was its character and purpose, the bank, in reply- 
ing to the telegram of the plaintiff, refrained from making answer in the 
terms of that telegram, and therefore declined to say that it would pay 
any check drawn by Elliott for such amount. But in saying, as it did 
in its reply, that it held on deposit $1,790 ‘‘to pay check drawn by D. 
S. Elliott favor of O. H. Kilpatrick’’ it must have intended for the 
plaintiff to understand that it would honor such a check. The check 
was good, in fact, because of the special nature of the deposit. But it 
was in fact good only because the bank held the money specially dedi- 
cated to its payment. The bank’s statement, therefore, that it held the 
deposit that made it good was clearly equal to a representation that it 
was good; and it must have known that its reply was subject only to 
the interpretation that the check would be honored on presentation. 

Because the City National Bank of Corpus Christi became primarily 
liable for the payment of the check, and Elliott was liable only second- 
arily, and no judgment had been rendered against the bank, the judg- 
ments of the Court of Civil Appeals and the district court should be re- 
versed and the cause remanded. Mullaly v. Ivory (Civ. App.) 30 S. 
S. 259. It is so ordered. 


NOTE DELIVERED CONDITIONALLY. 


Copans v. Dougan, New York Supreme Court, Trial Term, January 21, 1913. 139 N. Y. Supp. 427. 


A note was delivered on condition that the maker should not be held liable on 
it if, at maturity, the indebtedness of the payee to a third person, which the maker 
had guaranteed, should equal the amount of the note. At maturity the said indebt- 
edness equalled the amount of the note, and it was held that the note never had any 
valid inception and that the maker was not bound. 


Action by Henry Copans against Arthur T. Dougan and others. 
Plaintiff moves to set aside the verdict. Motion denied. 

TomPpkKINS, J. Motion to set aside the verdict of a jury in favor of 
the defendant in an action on a promissory note for $200. 

Defendant Arthur T. Dougan had contracted to purchase a house 
and lot from defendant Cronk for $3,000, payable by taking the prop- 
erty subject to a $2,000 mortgage and giving to Cronk’s wife, from 
whom Cronk was estranged, a bond and mortgage for $1,000 payable 
in future installments. Mrs. Cronk refused to join in the deed unless 
she received $200 in cash at the time of signing it. Arthur T. Dougan 
refused to pay the $200, and Cronk paid the money. The entire 
transaction took place at the plaintiff’s office, and he was present and 
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participated in the conference, suggesting that Arthur T. Dougan give 
a note for that sum to Cronk. Arthur T. Dougan consented to do so, 
but only upon condition that Cronk should hold the note, and not use 
it, and that he, Arthur T. Dougan, should not be called upon to pay 
it when due if at that time Cronk was indebted in that sum upon an 
account to the firm for which Arthur T. Dougan worked, the payment 
of which account Arthur T. Dougan had guaranteed, and, if such 
indebtedness did not equal the amount of the note, that the note should, 
when due, be valid for only the difference between $200 and the 
amount of the indebtedness. The note in suit was then delivered upon 
those conditions. At the time when the note became due, Cronk’s 
indebtedness upon the account exceeded the amount of the note. 

[1, 2] Under this agreement, the note was not to have a valid in- 
ception until the moment when by its terms it became payable, and 
then only for the amount of the difference between the face of the note 
and Cronk’s indebtedness on the guaranteed account; it being agreed 
that Arthur T. Dougan would pay such indebtedness up to the face 
amount of the note. As Cronk’s indebtedness, when the note became 
due, exceeded the face amount of the note, the note has had no valid 
inception. Cronk has not paid a single cent of consideration for the 
note. The payment of -the $200 by Cronk to Mrs. Cronk was not a 
consideration, because, under his contract, Arthur T. Dougan was 
entitled to the deed for the real estate or the acceptance of the prop- 
erty subject to the $2,000 mortgage and the execution of the $1,000 
bond and mortgage payable in future installments. The plaintiff is 
not a bona fide holder of the note. 

The defense shows a complete want of consideration for the note, 
and that the note has had no valid inception, and was properly proved 
in this action. Smith v. Dotterweick, 200 N. Y. 299, 93 N. E. 985, 
33 L. R. A. (N.S.) 892; Higgins v. Ridgway, 153 N. Y. 130, 47 N. E. 
32; Juilliard v. Chaffee, 92 N. Y. 529; Bookstawer v. Jayne, 60 N. Y. 
146; Benton v. Martin, 52 N. Y. 570. 

The motion should be denied. 


EFFECT OF RELEASE OF SECURITY UPON SURETY. 


State Bank of La Crosse v. Michel, Supreme Court of Wisconsin, January 28, 1913. 139 N. W. Rep. 748. 


Under the. Negotiable Instruments Law of Wisconsin, where the holder of a 
note surrenders collateral, put up by the principal to secure the payment of the note, 
the surety is released only to the extent of the value of the collateral surrendered. 

WinsLow, C. J. This is an action brought against the surety upon 
a promissory note of $2,500. The defense was that the plaintiff had 
in its hands collateral security turned out by the principal to secure the 
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payment of the note and applied said security to the payment of the 
principal’s debt to another bank, and that by this act the surety was 
wholly discharged under the provisions of the Negotiable Instrument 
Law (section 1679—1, subd. 4a, St. Wis.). The trial court found that 
the plaintiff bank applied the sum of $1,331 of funds received by it 
from the sale of goods pledged to it by the principal debtor, as col- 
lateral for the note in suit, to the payment of the principal debtor’s 
note to the Security Savings Bank, which note the plaintiff was under 
no legal obligation to pay. As a conclusion of law the court found 
that the defendant was entirely released from his liability as surety 
under the section of the Negotiable Instruments Law before cited, and 
dismissed the complaint. 

The appellant contends that the defense found to exist by the court 
was not sufficiently pleaded, and that the evidence was insufficient to 
support the findings of the trial court We do not deem it necessary 
to treat these contentions. We find no merit in them, and therefore 
overrule them without discussion. 

The difficult question presented by the case is a legal one, namely, 
under the Negotiable Instrument Law (Wis. Stats. § 1679—1, subd. 
4a), is the surety discharged of his entire liability when the creditor 
gives up or releases collateral security to an amount less than the debt? 
In other words, does the release of collateral securities release the 
surety pro tanto only? In the present case the note which the defend- 
ant signed as surety was for $2,500; the collateral applied to the dis- 
charge of another debt by the creditor amounted to $1,331; was the 
surety discharged in full, or was he only discharged to the amount of 
the collateral which the creditor diverted to another use? 

The circuit judge held that the surety was wholly discharged, basing 
his conclusion upon the wording of the section of the Negotiable In- 
strument Law last cited. That section declares that: ‘‘A person 
secondarily liable on the instrument is discharged: * * (4a) By 
giving up or applying to other purposes collateral security applicable 
to the debt, or, there being in the holder’s hands or within his control 
the means of complete or partial satisfaction, the same are applied to 
other purposes.’’ 

There is no question but that the construction given to this section 
by the trial court is a natural construction, and, if it be the only con- 
struction of which the words are reasonably susceptible, the court must 
adopt it. But is it the only construction which can reasonably be given 
to the words? Wethink not. So far as the surrendered security goes, 
the surety is discharged. In ordinary speech and writing an elliptical 
phrase of this kind is very common. 

True, the expression is not strictly accurate in a case of this kind; 
but we believe that it is not infrequently used. Suppose in the present 
case that a person familiar with the facts had said to the responsible 
officer of the plaintiff bank at the time of the release of the $1,331 of 
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collateral, ‘‘ By that act you have released the surety,’’ it would cer- 
tainly have been very natural for the officer to ask at once, ‘‘Do you 
mean released entirely or only released pro tanto?’’ Now, if the words 
were only capable of one meaning, such a reply would neither be nat- 
ural nor supposable. 

While one would hardly expect colloquial or inexact expressions in 
a statute, it is unquestionably true that statutes do sometimes contain 
such expressions, and the question is whether that is not the case here. 
The idea that a surety for $1,000 indebtedness is to be wholly released 
because the creditor gives up $5 worth of collateral shocks the sense of 
fairness and justice. If there be another construction which may 
rightly be placed on the language which will obviate such a palpably 
unjust result, that construction should be used. 

In considering whether the words used in the section should have 
their exact and precise meaning, or whether they should be given their 
colloquial and inexact meaning, it is not only proper to consider the 
fact, if it be a fact, that the exact meaning would lead to unjust if not 
absurd results, but also to consider the defects or failings in the exist- 
ing law which the act was expected to correct and the general object 
which the lawmakers had in mind. 


It is very well known that the Negotiable Instrument Law was the 
result of a widespread conviction that it would be a great benefit to the 


American business world if the laws governing negotiable instruments 
could be made uniform throughout the country, instead of being diverse 
in many particulars in nearly every state. The law was prepared with 
the hope that it might be adopted practically without change in all of 
the states. 

The purpose of the law was, not to make radical changes in long- 
established and fundamental principles, but to wipe out the many dif- 
ferences in minor details existing between the laws of the various states 
by adopting in each case of difference that uniform rule which was best 
adapted to the needs of the business world. The idea was to secure 
uniformity by wiping out small differences, not to change the general 
principles of commercial law. When, in 1899, the law was presented 
to the Legislature of Wisconsin, it was accompanied with exhaustive 
notes to many of the sections, giving not only the Wisconsin author- 
ities which support or bear upon the principle stated in the section, 
but also references to the decisions of other states and to the American 
and English Encyclopedia. These notes bear evidence of careful 
preparation by a good lawyer, and it is very suggestive to note that, in 
cases where the rule in Wisconsin was changed by the law, the anno- 
tation states the fact at the foot of the section and gives the authorities 
overruled by it. See sections 1675—2, 1675—6, and 1676—28. It was 
evidently the purpose to call attention to any significant changes made 
by the bill in the Wisconsin law. 

Section 1679—1, as it appeared in the original Negotiable Instru- 
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ment Law: which had been adopted in other states, provided that a 
person secondarily liable on a negotiable instrument should be dis- 
charged in six different ways, viz: ‘‘ (1) By any act which discharges 
the instrument; (2) by the intentional cancellation of his signature by 
the holder; (3) by the discharge of a prior party; (4) by a valid 
tender of payment made by a prior party; (5) by a release of the 
principal debtor, unless the holder’s right of recourse against the party 
secondarily liable is expressly reserved ; (6) by an agreement binding 
upon the holder to extend the time of payment, or to postpone the 
holder’s right to enforce the instrument, unless made with the assent, 
prior or subsequent, of the party secondarily liable, unless the right 
of recourse against such party is expressly reserved, or unless he is 
fully indemnified.’’ When, however, the bill was presented to the 
Legislature of 1899, another subsection was added to the above list and 
named “‘4a,’’ and that subsection was the one already quoted in this 
opinion providing for the discharge of the surety when the creditor 
gives up or applies to other purposes collateral securities pledged for 
the debt. There was an excellent reason for adding this new subsec- 
tion, for this court had laid down that principle in Plankinton v. Gor- 
man, 92 Wis. 560, 67 N. W. 1128 (June, 1896), and it seems to be 
demonstrated that the new subsection was based upon this decision by 
the fact that the syllabus of the Plankinton Case is quoted in full in 
the note to the entire section under the heading, ‘‘ Releasing Security.”’ 
It is equally clear that there was no intention to change the law as laid 
down in Plankinton v. Gorman, but rather an intention to incorporate the 
principle of that case in the Negotiable Instrument Law, because no 
mention is made in the note of any change in the law of Wisconsin, and it 
is quite plain that the Plankinton Case is cited as the basis upon which 
subsection ‘* 4a’’ rests. 

Now, Plankinton v. Gorman does not lay down the principle that a 
surety on a note is wholly discharged by the release of collateral secur- 
ities by the creditor, however inconsiderable in amount. That was a 
case where the creditor had an interest in the assets of the principal 
debtor which, if enforced, would have satisfied his entire claim, and he 
voluntarily released the same, and it was held that he thereby released 
the indorser upon the note. Nothing was said in that case about the effect 
of a release of security insufficient in amount to pay the debt because no 
such case was beforethe court. The rule was briefly stated that, where 
a creditor has a lien upon the principal debtor’s property /or the payment 
of his debt and releases it voluntarily without attempt to obtain satisfac- 
tion of his debt, the surety is released. It was not necessary in that 
case to go further; but the idea that it was intended in that case to 
hold that the release of a few dollars’ worth of collateral security 
would wholly discharge a surety upon a note for thousands of dollars 
is repelled by the authorities cited in support of the general doctrine. 
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Examination of those authorities, and especially the case of Rees v. 
Berringson, 2 Vesey, Jr., 540, 3 White & Tudor’s Leading Cases in Eq., 
Hare and Wallace’s Notes, 529, shows that the principle upon which 
they rest is the principle of pro tanto discharge, and upon that alone. 
In the notes to the last-cited case at page 552, the doctrine is thus laid 
down with a wealth of authority: “‘ When the property of the principal 
has been attached or taken in execution by the creditor, * * or when 
it has been voluntarily delivered to him as security for the debt, * * 
the lien thus acquired cannot be relinquished without discharging the 
surety to an extent corresponding with its value.’’ This has unques- 
tionably been the principle of the common law from the earliest times. 

t is also the rule of reason and justice. Must the court now hold that 
a harsh, drastic, and inequitable rule has been substituted for it by the 
Negotiable Instrument Law, when no intimation is given in the notes 
that the law has been so radically and unconscionably changed? We 
think not. 

It is provided in the law itself (section 1684—6) that the notes mar 
be resorted to for purposes of construction and interpretation. In our 
judgment the notes to this section point unmistakably to the conclusion 
that it was intended by subsection ‘‘4a’’ to incorporate in the law the 
principle decided in Plankinton v. Gorman, and that principle was un- 
questionably the old equitable principle of discharge pro tanto as is 
demonstrated by the authorities relied upon in the opinion. 

Probably it did not occur to the person who drafted the subsection 
and inserted it in the section that any other construction could be given 
to it. We see now that there is another very natural construction 
which may be given to it; but, as we are satisfied that it is susceptible 
at least of the limited construction which renders it equivalent to the 
long-established and unbroken rule of courts of equity, we feel that it 
is our duty to give it that construction. 

We have not so far in this discussion referred to the case of Lowe v. 
Reddan, 123 Wis. 90, 100 N. W. 1038, 3 Ann. Cas. 431, because the 
transactions in question in that case all took place before the passage 
of the Negotiable Instrument Law, and hence that law had no effect 
upon them, and was not mentioned in the case. It appears by refer- 
ence to the printed case that the note in that case was given May 18, 
1896, was due August 18, 1896, and that the alleged release of security 
took place at or about the latter date. 

But while the Negotiable Instrument Law was not involved or dis- 
cussed in that case, the general equitable principle was discussed, and 
a very large number of authorities are there cited, showing not only 
that the rule of pro tanto discharge .in such a case as the present has 
been held by the authorities from time immemorial, but that the case 
of Plankinton v. Gorman plainly recognized that rule. 

It follows that the plaintiff was entitled to judgment for the amount 
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due upon the note after deducting the sum of $1,331, which is to be 
reckoned as a payment made upon the note as of the date of its diver- 
sion to other purposes, to wit, January 3, 1910. 

Judgment reversed, and action remanded with directions to render 
judgment for the plaintiff in accordance with this opinion. 


BANK LIABLE FOR PAYING FORGED CHECK. 


Goodfeliow v. First National Bank, Supreme Court of Washington, January 18,1913. 129 Pac. Rep. 90. 


One Peeples, claiming that he was the agent of a Mrs. Barnes and authorized to 
obtain a loan on property belonging to her, secured from the plaintiff checks paya- 
ble to Mrs. Barnes, drawn on tbe defendant bank. The bank paid the checks on 
indorsements of Mrs. Barnes, forged by Peeples. It was held that the bank was lia- 
ble to the plaintiff. 


Action by John Goodfellow against the First National Bank. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

MAIN, J. This is an action brought by the respondent to recover from 
the appellant funds which he claims to have had on deposit in appellant’s 
bank, and which were paid out upon a forged indorsement. During the 
months of August and September, 1910, and for a considerable time 
prior thereto, the respondent was engagedin real estate and loan broker- 
age business at Seattle, Wash. With him was associated his son, H. A. 
Goodfellow.. An account was kept in the appellant’s bank under the 
name of John Goodfellow, agent. Upon thisaccount H. A. Goodfellow, 
the son, had authority to draw checks. Some time during the month 
of August, 1910, one D. M. Peeples sought from H. A. Goodfellow a loan 
in the sum of $5,000 for one Martha B. Barnes and her husband, whom 
he stated were clients of his, and desired the money principally for the 
purpose of paying local assessments and taxes upon the real estate offer- 
ed as security. One Sieburn was a client of respondent’s office at the 
time, and had money toloan. Upon making an examination of the land 
offered as security, Sieburn indicated his willingness to make the loan. 
An abstract of title was thereupon delivered to H. A. Goodfellow by 
Peeples. Goodfellow upon a casual examination of the abstract, noticed 
that the property stood in the name of Martha B. Barnes and her hus- 
band W. H. T. Barnes, and thereupon asked Peeples the residence of 
the parties owning the land. Peeples stated that the Barneses formerly 
lived at Blaine, Wash., but had recently moved to Portland, Or. The 
Goodfellows, both father and son, had known the Barneses, who formerly 
lived at Fremont in Seattle, for something over 20 years, but had had 
no communication with them for 10 years prior to this time. H. A. 
Goodfellow thereupon addressed a letter to W. H. T. Barnes at Blaine, 
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Wash., inquiring if he desired a loan of $5,000 upon the land covered 
by the abstract. This letter was received by Barnes, but he made no 
reply thereto. Immediately after the delivery of the abstract by Peeples 
to Goodfellow, it was turned over to the attorney for Sieburn for exam- 
ination. Thetitle being approved, a note and mortgage for the sum of 
$5,000, made out ready for signature, were delivered to Peeples by H. 
A. Goodfellow, in order that he might have his clients, the Barneses, 
execute the same. In the course of a few days Peeples returned to 
Goodfellow, in his office, the note and mortgage, which purported to 
have been executed by the Barneses at Portland, Or. Thereupon Sie- 
burn was communicated with, the following day Sieburn, Peeples, and 
Goodfellow met at the latter’s office for the purpose of closing the trans- 
action. Sieburn took the abstract and, with Peeples, went to the city 
hall, where, with his own check, Sieburn paid assessments against the 
property in the sum of approximately $3,400. Sieburnand Peeples then 
returned to the office of Goodfellow. Sieburn caused the portion of the 
$5.000 loan not consumed in the payment of assessments to be placed to 
the credit of John Goodfellow, agent, in the appellant’s bank, and H. 
A. Goodfellow thereupon drew a check, payable to the order of Martha 
B. Barnes, for the sum of $926.13, which check was signed ‘‘J. Good- 
fellow, Agent, by H. A. Goodfellow.’’ This check was delivered to 
Peeples, and in the course of three or four days thereafter Peeples caus- 
ed himself to be introduced at the Mercantile Bank in the city of Seattle, 
and thereupon presented the check, which at that time bore the follow- 
ingindorsement: “‘ Martha B. Barnes, Dave Arlington, D. M. Peeples.’’ 
The check was cashed by the bank, Peeples thereupon opening an ac- 
count, and the sum of $200 was deposited to hiscredit. The check pass- 
ed through the clearing house, and was paid by the bank of the appell- 
ant; this bank relying upon the indorsement of the Mercantile Bank. 
A few days later, and on September 7th, a second check for the sum of 
$42.01, was made out payable to the order of Martha B. Barnes, and de- 
livered to Peeples. This check took substantially the same course as 
the preceding one, and was ultimately paid by the bank of the appell- 
ant. Some two weeks after these checks had been paid, it was discover- 
ed that the name of Martha B. Barnes on the back thereof was a forgery. 
It further appears from the evidence in this case that Martha B. Barnes 
and her husband W. H. T. Barnes, had not been in the city of Portland 
at the time the note and mortgage purported to be executed there; 
neither had they executed the note or mortgage at any other time or 
place. Peeples was in fact not their agent. They had not authorized 
him, or any other person, to procure a loan forthem. Subsequently 
the respondent drew his check for a sum sufficient to cover the amounts 
covered by the two checks on which the name of Martha B. Barnes was 
forged, and presented the same to the appellant’s bank, where payment 
was refused. Thereupon this action was brought. The cause was tried 
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to the court without a jury, and judgment rendered in favor of the re- 
spondent for the amount of the two checks in question, from which judg- 
ment the cause was brought here on appeal. 

The question presented on this appeal is whether or not the checks 
in question were paid on the indorsement of the payee, which was in- 
tended by the drawer. In other words, did H. A. Goodfellow intend, 
when he delivered the checks to Peeples, that Peeples, or any per- 
son other than Martha B. Barnes, should indorse her name thereon? 
The appellant contends that he did, and supports this contention by 
the citation of the following authorities: Emporia National Bank v. Shot- 
well, 35 Kan. 360, 11 Pac. 141, 57 Am. Rep. 171; Maloney v. Clark, 6 
Kan. 82; Robertson v. Coleman, 141 Mass. 231, 4 N. E. 619, 55 Am. 
Rep. 471; United States v. Exchange Ntl. Bank (C. C.) 45 Fed. 163; 
Jamieson & McFarland v. Heim, 43 Wash. 153, 86 Pac. 165. These 
are all cases where the payee of the check or bill was an impostor, as- 
suming the name of some other person for the purpose of deception, im- 
position, and fraud. The impostor assumed to be, and by such assump- 
tion induced the drawer of the check or bill to believe that he was in fact, 
the person he claimed to be. The check or bill in each case was drawn 
payable to such impostor, and was intended by the drawer to be indors- 
ed and cashed by him. The principle by which all of these cases are 
controlled is that, where the drawer of a check or bill makes it payable 
to a person who represents himself to be another, and delivers it to him, 
he thereby endows such impostor with authority to indorse and cash the 
check. 

But this principle is not applicable in the instant case. Here the 
check was made payable to the order of an existing person, in whose 
name the title to the property covered by the mortgage stood, and it 
was delivered to Peeples as the agent of Mrs. Barnes. In sucha case 
the drawer does not vouch for the right of the agent, or any other un- 
authorized person, to indorse the name of the payee upon the check. 
The law imposes upon the bank, on which a check is drawn payable to 
a certain person or order, the duty of ascertaining the identity of the 
person therein named as payee; and it is only when the bank has been 
misled by some act of negligence or other fault of the drawer that it will 
be justified in making payment of the check to any other than the per- 
son named therein as payee. We know of no authority against this prop- 
osition. In support of it, see Murphy v. Metropolitan Nat. Bank, 191 
Mass. 159, 77 N. E. 694, 114 Am. St. Rep. 595; First Nat. Bank v. 
Pease, 168 Ill. 43, 48 N. E. 160; Brixen v. Deseret Nat. Bank, 5 Utah 
504, 18 Pac. 43: German Savings Bank v. Citizens’ Nat. Bank, 101 
Iowa 530, 70 N. W. 769, 63 Am. St. Rep. 399; Atlanta Nat. Bank v. 
Burke, 81 Ga. 597, 7S. E. 738, 2 L. R. A. 96; Harter v. Mechanics’ 
Nat. Bank, 63 N. J. Law 578, 44 Atl. 715, 76 Am. St. Rep. 224; First 
Nat. Bank v. Farmers’ & Mechanics’ Bank, 56 Neb. 149, 76 N. W. 430; 
Armstrong v. National Bank, 46 Ohio St. 512, 22 N. E. 866,6L. R. 
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A. 625, 15 Am. St. Rep. 655; Russell v. First Nat. Bank of Hartselle, 
2 Ala. App. 342, 56 South 868; Western Union Telegraph Co. v. Bi- 
Metallic Bank, 17 Colo. App. 229, 68 Pac. 115; Mercantile Nat. Bank v. 
Silverman, 148 App. Diy. 1, 132 N. Y. Supp. 1017. 

The third contention made by the appellant is that H. A. Goodfellow 
was negligent in the transaction in not ascertaining from the Barneses, 
before making the loan, whether or not they desired the loan in ques- 
tion. It is clearly the law, as the cases above cited show, that where 
the drawer of a check has been guilty of negligence, or there exist such 
facts as will work an estoppel upon him, he must suffer the loss, rather 
than the bank paying it upon a forged indorsement. The trial court 
found that the plaintiff, through H. A. Goodfellow, in negotiating the 
loan in question and in accepting the note and mortgage and in draw- 
ing and delivering the two checks payable to the order of Martha B. 
Barnes, exercised due and ordinary care; and that during the ne 
gotiations with Peeples there came to the notice of H. A. Goodfellow 
no fact or circumstance which would have caused an ordinarily prudent 
person to inquire into the authority of Peeples to represent Mrs. Barnes 
and her husband, or to suspect that Peeples was not authorized by the 
Barneses to negotiate the loan. 

A reading of the statement of facts convinces us that these findings 
of the court are sustained by the weight of the evidence. The judg- 
ment will therefore be affirmed. 


Mount, FULLERTON, Morris, and Ev.iss, JJ., concur. 


NEGOTIABILITY. 


Pierce v. Talbot, S ipreme Jadicial Court of Massachusetts, January 28,1913. 100 N. E. Rep. 553. 


A note, secured by mortgage, payable in three years, with interest, and allowing 
the maker to anticipate the payment of all or any part of the amount of the note, is 
not negotiable. 


Action by J. Homer Pierceagainst Dudley Talbot and others. Judg- 
ment for plaintiff, and defendants appeal. Affirmed. 

This action was on a note secured by real estate mortgage for $706, 
payable in three years, with interest payable semiannually, and with 
the privilege of anticipating payment of the said sum in whole or in 
part. 

HAMMOND, J. This is an action upon a witnessed promissory note, 
brought in the name of the original payee for the benefit of the holder, 
more than 6 years and less than 20 after the cause of action accrued. 
The sole defense is the statute of limitations (R. L. c. 202, § 1, cl. 3, 
and section 2), and the only question raised under that defense is wheth- 


Note.—For other similar decisions see BANKING Law Journal Digest, §304. 
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er the facts that the action was brought without the consent or knowl- 
edge of the payee and is now carried on against his will are fatal to it. 

No discussion is necessary. The ground is covered by previous de- 
cisions of this court. The note is not negotiable. Stults v. Silva, 119 
Mass. 137. Such a note is nevertheless within R. L. c. 202, § 1, el. 3. 
Sibley v. Phelps, 6 Cush. 172; Com. Ins. Co. v. Whitney, 1 Metc. 21. 
And the time of limitation is 20 years. The note not being negotiable 
the plaintiff holds it, not as indorsee, but as assignee. The respective 
rights of such holders are set out in Mosher v. Allen, 16 Mass. 451, 452, 
as follows: ‘‘If the payee of a promissory note, not negotiable, puts 
his name on the back thereof, intending to transfer it, he authorizes the 
prosecution of a suit in his name; for there is no other way of making 
the assignment effectual. But not so when the payee of a negotiable 
note indorses it; for that act transfers the property and the right of 
action, and is an assignment in law by the statute of Anne. The payee 
in such case has lost all property in the note, and all control over it. 
Certainly, without his consent, no action can be maintained upon it in his 
name.’’ Inasmuch as the present action was brought for the benefit of 
an assignee, it was properly brought and can be maintained irrespective 
of the payee’s consent. See Troeder v. Hyams, 153 Mass. 536, 27 N. 
E. 775, and cases cited. 

Judgment affirmed. 


TRANSFER WITHOUT INDORSEMENT. 





Landis v. White Brothers, Supreme Court of Tennessee, January 28, 1913. 1528. W. Rep. 1031. 


A person, to whom notes are transferred without indorsement, takes the notes 
subject to any defenses that would have been good against the transferor. 

There was a decree of the chancery court for complainant, which 
was reversed by the Court of Civil Appeals, and the bill ordered dis- 
missed, and complainant petitions for certiorari. Denied. 

GREEN, J. This suit was brought by the complainant to recover on 
three promissory notes executed by White Bros. in favor of the Western 
Manufacturing Company of Minneapolis and claimed to have been trans- 
ferredin due course of trade by that company to the compiainant, Landis. 

The notes were given in payment for certain jewelry bought by the 
defendants of the Western Manufacturing Company. This jewelry was 
sold under a guaranty that it was rolled gold plate, and would last a 
certain length of time, and otherwise prove satisfactory to defendant’s 
trade. It turned out to be worthless, and the defendants could not 
handle it at all. They made complaint to the Western Manufacturing 
Company, but that concern refused to make any adjustment of matters, 
and notified defendants that the notes had been transferred to a broker 
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in Minneapolis. Suit was brought by this broker, the complainant, 
Landis, and he was given a decree against defendants by the chancellor. 
The Court of Civil Appeals reversed this decree and dismissed the bill. 

The latter court based its decree on the fact that the notes sued on 
by Landis appeared to have been transferred to him without any indorse- 
ment by the Western Manufacturing Company. 

Section 49 of the Negotiable Instruments Law, chapter 94 of the Acts 
of 1899, provided: ‘Where the holder of an instrument payable to his 
order transfers it for value without indorsing it, the transfer vests in the 
transferee such title as the transferor had therein, and the transferee 
acquires, in addition, the right to have the indorsement of the transferor. 
But for the purpose of determining whether the transferee is a holder 
in due course, the negotiation takes effect as of the time when the in- 
dorsement is actually made.’’ 

The Court of Civil Appeals properly found from the record in this 
case that the consideration for which the notes were given had failed, 
and that defendants could successfully have resisted payment thereof in 
a suit brought by the Western Manufacturing Company itself. Under 
the statute just quoted, where the notes were transferred without in- 
dorsement, the transferee, the complainant here, stood in the same atti- 
tude in which the transferor would have stood had the suit been brought 
by the latter. 

A defense, good against the transferor, is likewise good against a 
transferee without indorsement. Complainant was therefore not en- 
titled to any recovery. Marling v. Fitzgerald, 138 Wis. 93, 120 N. W. 
388, 23 L. R. A. (N. S.) 177, 131 Am. St. Rep. 1003; Manufacturers’ 
Commercial Co. v. Blitz, 131 App. Div. 17, 115 N. Y. Supp. 402. 

The petition for certiorari will therefore be denied. 


EFFECT OF WAIVER OF PRESENTMENT. 





Hall v. Crane, Supreme Judicial Court of Massachusetts, January 28, 1913. 100 N. E. Rep. 554. 


A written waiver of presentment for payment does not operate as a waiver of 
notice of dishonor. 


Action by Harry D. Halland others against Russell D.Crane. From 
a judgment for defendant, plaintiffs appeal. Judgment for defendant. 

The promissory notes involved in this action were indorsed by de- 
fendant, who wrote over his signature the words: ‘‘ Waive demand.’’ 
No notice of nonpayment was sent to the defendant, and notice was not 
waived unless as matter of law the waiver of demand was also a waiver 
of notice. 

HAmMMonpD, J. [1, 2] At the time of the indorsement the defendant 
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made a written waiver of demand; and the only question is whether as 
matter of law that was a waiver of notice. Plainly it was not. 

The liability of an indorser is conditional, the conditions being, first, 
that at the maturity of the note there shall be a demand upon the maker 
for payment, and, second, that if the note be not then paid due notice 
thereof shall be given to the indorser. And these two conditions are 
distinct and independent of each other. Either can be waived and the 
other insisted upon. Neither upon principle nor by the great weight of 
authority is a waiver of one without more a waiver of the other as a 
matter of law. Berkshire Bank v. Jones, 6 Mass. 524, 4 Am. Dec. 175; 
R. L. c. 73, § 106; Drinkwater v. Tebbetts, 17 Me. 16; Burnham v. 
Webster, 17 Me. 51; Daniel on Neg. Instr. (5th Ed.) § 1098. See also 
Low v. Howard, 11 Cush. 268, and Parks v. Smith, 155 Mass. 26, 28 
N. E. 1044, and cases cited. 

Judgment for the defendant. 


RIGHT OF BANK TO ATTORNEY’S FEE FOR COL- 
LECTING NOTE. 


Security State Bank v. Fussell, Supreme Court of Oklahoma, January 7.1913. 129 Pac. Rep. 746 


Where a person liable on a note asks the bank, which holds the note, for the 
balance due, and pays the amount stated, the bank cannot thereafter claim an at- 
torney’s fee, because the note had been placed in the hands of an attorney, where 
the attorney had made no attempt to collect it, and the party liable did not know 
that it had been given to an attorney. 


Two cases were commenced in the justice court by the Security 
State Bank against J. E. Fussell. One was on a note for $150, and the 
other was on a note for $20 and an alleged balance of a note for $286.50. 
Judgments were rendered for the plaintiff, and the defendant appealed 
to the county court, where the cases were consolidated, and on the trial 
judgment was rendered for the defendant, and the plaintiff brings error. 
Reversed in part and affirmed in part. 


Ames, C. The defense in both cases was payment. In the suit on 
the $150 note the defendant testified that he called at the bank with a 
check for a little over $300, that he gave this check to the banker, in- 
structed him to pay the note, and place the remainder to his credit. 
This was his evidence tending to show payment. 

The defendant testified that he had paid the $20 note in cash, and 
the jury accepted his testimony as true. He also testified that he asked 
the bank by letter for the amount due on the $286.50 note, that they 
informed him what was the amount, that he then gave them a check for 
the amount, which they received and wrote him that there was still a 

Nore.—For other similar decisions see Bankine Law Journat Digest § 51. 








: 
: 


pisses ti nia 





LEGAL DECISIONS 219 


balance due on account of attorney’s fee, but it does not appear that he 
had knowledge that the note was in the hands of an attorney, or that 
an attorney had rendered any service in the matter, and as the bank 
dealt direct with him and gave him the amount due, and as he paid to 
the bank the amount due, we do not think it was error not to permit 
the attorney’s fee to be collected. There is alsoa question as to a small 
balance of interest, which need not receive further attention, as there is 
no claim of mistake or accident, and no issue is properly presented on 
account of it. 

We think the judgment of the trial court should be reversed as to 
the matters involved on the note for $150, and the cause remanded for 
a new trial, and that the judgment should be affirmed as to the other 
action, and that the costs in this court should be equally divided 
between the parties. 


PER CuRIAM. Adopted in whole. 


CONDITIONAL DELIVERY OF NOTE. 


Horton v. Birdsong, Supreme Court of Oklahoma, January 7, 1913. 129 Pac. Rep. 701. 


Where a note was delivered to the payee upon the condition that he execute a 
certain bill of sale, and the condition was not complied with, the payee cannot 
recover on the note. 


Action by J. W. Birdsong against S. A. Horton. Judgment for 
plaintiff, and defendant brings error. Reversed and remanded. 

KANE, J. This was an action upon a promissory note, commenced 
by the defendant in error, plaintiff below, against the plaintiff in error, 
defendant below. Upon trial there was judgment for the plaintiff, to 
reverse which this proceeding in error was commenced. 

The uncontradicted evidence shows that the note was executed by 
the maker at Oklahoma City, and forwarded to the payee at Greenville, 
Tex., by mail; that accompanying the note was a bill of sale, as fol- 
lows: “I hereby, for valuable consideration, transfer to S. A. Horton 
all my right, title and interest that 1 have in the Queen City Oil & 
Mining Company, and the Oklahoma City Oil Company by reason of 
investments made for me by said Horton, the consideration being the 
repayment to me the amount expended for me as evidence by his 
promissory note of November 18, 1905, which said note and promise to 
pay shall constitute a complete settlement between the said Horton and 
myself.’’ Written across the back of the letter forwarded with the bill 
of sale was the following: © Sign the transfer I enclose ; this will let 
you out. Since I have to pay my obligations, I am going to insist that 
the well be finished and believe that I will come out alright; yet, in the 


Note.—For other similar decisions see BANKING Law Journal Digest, § 152. 
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present shape we will likely have considerable trouble before we get it 
wound up.’’ In answer to the question, ‘‘ Did you offer to deliver the 
bill of sale, properly signed, before the note became due?’’ Mr. Bird- 
song replied, ‘‘I did not.’’ A great portion of the evidence taken at 
the trial relates to a certain business transaction between the plaintiff 
and defendant which transaction led up to and culminated in the exe- 
cution of the note, but, as this is an action upon the note, we do not 
consider any of that evidence material. It seems too clear for contro- 
versy that the note delivered was upon the express condition that the 
payee should sign and return the bill of sale which accompanied it be- 
fore the note became effective as such, and that his failure to do so con- 
stituted a valid defense to an action upon the note. 

It is a settled principle of law that a promissory note may be deliv- 
ered by the maker to the payee upon condition. Tovera v. Parker et 
al., 128 Pac. 101. The general rule is stated in 4 Am. & Eng. Enc. of 
Law, p. 204, as follows: ‘‘ Bills and notes may be delivered to take 
effect not at all events, but conditionally upon the happening of a future 
contingency, and this may be accomplished either by a formal delivery 
in escrow into the hands of a third person for the promisee, or by de- 
livery to the promisee himself in the nature of an escrow, the inter- 
vention of a third person not being absolutely necessary, according to 
the better doctrine, to make the transfer in effect conditional.’’ Asthe 
note in controversy was delivered to the payee upon condition that he 
sign the bill of sale accompanying it and return the same to the maker 
of the note, and condition was not complied with, it follows that it was 
error for the court to enter judgment upon the note against defendant. 

The judgment is therefore reversed, and the cause remanded, with 
directions to proceed in accordance with this opinion. All the Justices 
concur, except Dunn, J., absent. 


Ss 
MISSOURI BANKERS AND AGRICULTURE. 


Mr. A. F. Keyser, the wide-awake Secretary of the Missouri Bankers Associa- 
tion, has sent us the ‘* poster,” prepared by the Association’s Committee on Agri- 
cultural Development, on how to increase the corn crop. It is as simple as a-b-c. 
Let farmers test their seed corn before planting. Take from every ear say ten grains 
and treat them at once to a germinating process, say in sand under dampened cloths, 
kept fairly warm. In the course of ten days or less the grains will show their qual- 
ity; some will germinate, some not; some may show weakness. By having the 
ears and the grains taken therefrom identified, say by numbers, it will be easy to 
decide which of the ears are going to produce more corn and which will not. It is 
a natural way of getting results. To plant any corn that comes along, having the 
sterile mixed in with the good, is certainly not logical. The Association wants 
every farmer to know about this so as to help him produce more corn or other grain; 
for of course the same process can be used for other seed grain. Would it not be 
advisable for the various State associations to get in closer touch with the farmer in 
their respective States through some such means as this? 
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Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL. B., 


Of the Mississippi Valley Trust Company, St. Louis. 


CHAPTER X. (Continued). 
The Credit Department (Continued). 
FALSE STATEMENT LAWS. 


There is, of course, always a danger that the information given in 
the statement may be false. This again emphasizes the importance of 
knowing the moral attitude of the prospective borrower. It has 
always been a crime to obtain goods on false pretenses, but in order to 
convict under the old law it was generally necessary to show not only 
that the statement was false, but was made with the intent to deceive, 
and that the goods were actually obtained on account of that particular 
false statement. In short, it was difficult to obtain a conviction on 
statements rendered to obtain credit, that as a practical thing so far as 
banks and business houses were concerned it was a nullity. In an 
attempt to remedy this condition and provide a law, fear of which 
would make the dishonest man hesitate and save the weak from tempta- 
tion, twelve states have, in the last four years passed what can be 
called ** False Statement Laws.’’ These laws are practically the same 
in the states which have adopted them—Connecticut, Illinois, Michigan, 
Minnesota, Missouri, Montana, New Jersey, New Mexico, New York, 
Ohio, Rhode Island and Tennessee. 

It is the purpose of this law to prevent any one from escaping 
through the technicality of corporate form or representative capacity ; 
it also covers the use of a statement once correct, but incorrect at the 
time credit is asked. Under it, the goods or credit do not have to be 
actually obtained, it is sufficient if a statement is made for the purpose 
of getting credit. This is probably the strongest factor for practical 
purposes inthis law. The statement, however, must not only be false, 
but must be made with intent to deceive. 

ANALYZING THE STATEMENT. 


When the statement is received, whether given on a form furnished 
by the bank, or in accordance with the ideas of the business house 
requesting the loan, the next step for the credit department is to 
analyze it. 

What are the quick or liquid assets? They are found by adding 
together such items of the statement as cash on hand and in banks, 
accounts receivable, notes receivable, merchandise, raw materials, and 
such other assets as are readily convertible into money. 

What are fixed or non-liquid assets? They consist of the real 





222 THE BANKING LAW JOURNAL 


estate, machinery and fixtures, good will, patents, etc., due from 
officers, etc., investments in other corporations and other assets not 
readily convertible into money. If the fixed assets bear too large a 
proportion to the capital invested, they are to be watched. In figuring 
the valuation of fixed assets, the only true basis is the profit and loss 
account, as from this the amount charged off for depreciation can be 
computed. If the statement does not contain a profit and loss account, 
some credit men practically eliminate fixed assets from consideration, 
while others scale them down as much as fifty per cent. and then con- 
sider them only as security. Some statements show a reserve for 
depreciation, and this item partly takes the place of a profit and loss 
account. 

What are current liabilities? Such items as accounts payable and 
notes payable are added together to find this out. Then the ratio of 
quick assets to current liabilities is worked out. No two statements 
are alike; what may be quick assets in one business are not necessarily 
quick assets in every other. The credit department must use its judg- 
ment based on study and experience. It must know that the business 
under consideration is a “‘ going’’ business, and shows every evidence 
of continuing so for the life of the proposed loan at least. 

STANDARDIZING THE STATEMENT. 


For the purpose of the credit department files, all statements are 
reduced to a standard. In this way the statements covering different 
periods of operation can be compared. 

A good form of standardized statement for this purpose is shown on 
the following page. 

The comparative statement is primarily to standardize statements 
of corporations, but with very few changes, which can be easily seen, 
can be used for firms as well. 

INVESTIGATING THE STATEMENT. 

After the statement has been analyzed and compared with previous 
statements, the next thing for the credit department is to investigate 
the company and its business. If the borrower is a depositor of the 
bank, the cards showing the average monthly balances and the history 
of previous loans probably would contain all the information required. 
In practice these cards are referred to at the time application for the 
loan is made, for if the history of previous experiences with the pro- 
spective borrower is not satisfactory, it is useless to examine the state- 
ment. If recent trade reports are not in the files, this is a good op- 
portunity to bring the records down to date. 

However, if the credit department is considering commercial paper 
offered by a broker, it may be the first time the bank has had the par- 
ticular company under consideration. The broker with his offering 
usually submits the names of a number of banks that have held the 
paper of this company, and he may include a memorandum of the trade 





belt 








MODERN BANKING AND TRUST CO. METHODS 223 


COMPARATIVE STATEMENT 











Name Baéervec? - 
Address Accounts 
Business em, 





Accounts _ 
hand ATE OE wore 

Raw Material DS a Aa 
Quick Assets | |__| 


= PE: aa Wha 
\ gach k Pix cP AEE Seat 


nvestmen oth ey a AI: 
Corporations A RT EE aE 


SS i ee OE TA ER 


oun 


Notes Payab Ta Se 


Current Liab. EL AE TT 


Bonded Deb 2S he ae 


tge.en Real Esta AR ADEE, EOE EL RTE: ROALD ATE — 
Contingent Liab. a eS a 

Total Liabilities | 0 | || 
Recapitulation 





ial 





Total Assets 
ove abd es | | 





Le 








Surplue eee ome cece 
neuranc oom 
Qutside means o ndo : 


Dividends 











224 BANKING LAW JOURNAL 


reports. It is to these financial institutions that the bank credit man 
usually writes. He also will probably select other banks or trust com- 
panies that he thinks will have information about the company, and 
write to them, especially to the bank that carries the borrower’s account. 
He will also get a commercial report, and he should, if practicable, 
make some direct inquiries from the trade. With this data before him 
the credit man should be able to come to a fairly accurate conclusion 
about the paper offered, and make his report. This report is nothing 
more than a brief abstract of the evidence in his files, and should be 
attached to the statement itself when the matter comes before the dis- 
count committee. This committee is the judge, and on it rests the final 
responsibility of the loan ; the credit department, as a rule, is nothing 
more than a highly trained, unprejudiced submitter of facts. This 
does not mean, however, that its work is purely clerical, for in order 
to arrive at the facts it must have sound judgment of accounts and be 
learned in experience. 
THE REPORT. 

The form of the credit department report and its completeness 
necessarily varies with different institutions. Perhaps the best way to 
get some practical idea of it is to outline a report using as a model one 
that has actually been presented to a discount committee of one of our 


institutions. 
February 1, 1913. 
Smith, Brown & Smith (new name) 
Knit goods, etc., 
Certain town, 

Purchase $25,000 authorized 1-26-13. Received 1-27-13, being 
three notes for $5,000 each and one note for $10,000, all. dated 
1-20-13, due 7-20-13. 

If this were not a new name to the bank, at this point would be 
inserted a summary of information upon which the previous paper was 


bought. 
Statement of Jan. 1, 1913, shows: 


Cash $ 40,000 

Merchandise 900,000 

Accounts receivable 200,000 

Total quick assets $1,140,000 

Accounts Payable, etc. $290,000 

Bills Payable 455,000 745,000 
Surplus quick assets $ 395,000 

EE ici ccceensceonsencen 1.53 for 1. 

Real estate, etc. 300,000 

Machinery 390,000 

Sundries 40,000 730,000 
Net worth $1,125,000 


Then comes an abstract of replies to inquiries in somewhat the fol- 
lowing form: 


(1) Jupiter National Bank 1-28-13; Old established, well managed 
business; account here many years; extend liberal line; compara- 
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tively light borrowers, and only recently have used line we extended 
them. Capital account does not indicate great gain from year to year, 
account of most of profits being withdrawn. During fall of year gener- 
ally borrow, but after first of year will usually show small debt. We 
are holding some of their paper now purchased in open market. 

(2) Saturn National Bank 1-28-13. Purchased paper in past ; none 
under discount now. Firm has shown practically no progress in past 
three years, which with unattractive ratio has induced us to go some- 
what slow with name. This industry rather depressed for some time. 
Firm has excellent reputation, and seems to be sold requirements with- 
out hesitation. Complete confidence in personnel evidenced by banks it 
uses. All in all, take a limited amount if rate attractive. 

In the report after which this is modeled there were five abstracts of 
replies similar to the above. 

Then comes commercial agency report in form somewhat as fol- 
lows : 

Mars Commercial Agency 12-3-12. Started in 1879 with capital of $75,- 
000 ; in 1900 claimed net capital $1,000,000. Understood profits have been 
withdrawn each year. Business has been fairly profitable and said capably 
managed. Allowing for depreciation financial responsibility estimated at 
$700,000. Partners have resources outside of business and are well regarded 
personally. 

Conclusion: (Here the credit department sums up its investigation 
as follows:) 

NOT VERY DESIRABLE AT PRESENT TIME. 

Statement is a private one not showing independent audit ; no reserves 
shown for doubtful accounts or depreciation of fixed assets ; nothing to show 
they are not taking any profits, portion of which should be set aside for 
reserves, decreasé of debt, etc. Indebtedness is heavy, this being accentu- 
ated by expression from Jupiter bank (1) that indebtedness is heavy in 
fall and high after first of year, latter being date of their statement. No 
question in regard to desirability of personnel, etc., but last statement would 
indicate the firm has arrived at a position financially where it would appear 
wise to refrain from becoming financially interested in its affairs until there 
is positive evidence they have taken a turn for the better. 

As this report is written on the typewriter and the abstract of re- 
plies to inquiries necessarily cannot follow any fixed method, a form is 
hardly desirable, though it would seem that a colored paper, such as 
blue or yellow could be used with advantage, since in this way the re- 
ports could be easily picked out from the rest of the file. 

THE OFFERING SLIP. 

This report is attached to what is called the “Offering Slip’’ which 
gives a brief description of the loan or discount and information as to 
past experience with the prospective borrower. This information the 
credit department fills in from its files. The more general size of the 
slip seems to be four by six inches, and while the information in prin- 
cipal is about the same for all institutions, the details required vary. 
As with all other forms each bank must consider its individual require- 
ments and adopt a form to suit. The following, probably somewhat 
more complete than the average, is given as a working model. 
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semen a... 2... 
Amount 


to be delivered 


We hold at present under discount: $3 ... Maturing 
Unsecured Dl Rate Maturing .... 

Own paper ‘| Secured by Collateral $ Rate Maturing 
Endorsed S.... Eiee....... Tintariag... 

Notes Receiva le discounted $.... Rate ... Maturing 

Total 
Endorser on paper of. . at ee le : Maturing 
Average Balances $.... .. Actual Balance $.. 


Remarks: 


Where the institution has a loan department in which it handles 
loans on collateral as distinctive from the discount department, instead 
of *‘We hold at present under discount’’ and ‘‘own paper’’ as used 
above, the wording will probably be "Amount now under discount,’’ 
‘*Amount now under loans’’ and in some of the New York banks these 


slips also provide for information as to ‘‘Amount with Foreign Exchange 
é S 


Department.’’ Sometimes when the loan or discount is requested by a 
corporation, space is given for the ‘‘Nature of Resolution.’’ 

To this slip when filled out is attached the report of the Credit De- 
partment and perhaps it would also be wise to attach the statement upon 
which the report is based, its comparison with previous statements and 
the originals of the letters abstracted inthe report. In this way an in- 
quisitive discount committee of the Doubting Thomas variety would 
have before it all the material evidence in its primary form for inspec- 
tion if it saw fit. 

Many institutions do not require their credit departments to. make 
the report as above outlined. The offering slip is all that goes before 
the discount committee. Under the heading “Remarks’’ the depart- 
ment writes the result of its investigation and recommendation. How- 
ever, it seems to the writer that such a report is a good thing, even 
if it does take a little time. It condenses the information, it is readily 
available for future reference; it is evidence that the loan has been given 
thorough attention, and does not have to be read by the committee if 
it is satisfied to be governed by the conclusion of the department as 
contained on the attached offering slip. 

When the loan has been passed on by the discount committee, 
whether authorized or not, these papers are returned to the credit de- 
partment, and become part of its record. If another loan from that 
borrower is ever under consideration they are at hand for reference. 
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A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


lil. OFFICERS AND AGENTS OF BANKS. 


$ 69. Liability of Bank Directors to Persons Injured Through Reliance 
on False Statements as to Bank’s Condition (Continued). 

A discussion of the decisions which involve the personal liability of 
directors to persons who have suffered loss through reliance on 
false, or negligently issued, statements as to the bank’s financial 
condition. 


$70. Liability of Directors for Losses Where They Have Entrusted 
the Management of the Bank to the Cashier or Some Other 
Officer. 

Where bank directors relinquish the management of the bank en- 
tirely to one or more of its officers, and loss occurs to the bank 
through the fraud or negligence of such officers, the directors may 
be held personally liable to the stockholders, depositors and cred- 
1tors. 


$ 69. Liability of Bank Directors to Persons Injured Through Reli- 


ance On False Statements as to the Bank’s Condition (Continued) .— 
Most of the decisions coming in this section have already been referred 
to. There remains to be mentioned one case, a decision from North 
Carolina, Tate v. Bates, 118 N. C. 287, 24S. E. Rep. 482. 

The allegations in the complaint filed in that action were to the 
effect that the defendants, who were the directors of a bank in which 
the plaintiff was a depositor, published false statements as to the finan- 
cial condition of the bank. In the opinion it was said: 

‘The directors being trustees for creditors and stockholders, 
as well as for the corporation, any creditor or stockholder who has 
been misled to his hurt by their fraud and deceit or injured by their 
misconduct, and gross neglect in the discharge of the trust can 
maintain an action for such injury against them personally in his 
own behalf. * * If the directors did not know the bank was insolvent, 
it was their duty to have known it. It was fraudulent in them to 
put forth official statements that the bank was solvent, when they 
did not know it to be true, and they are liable to those who were 
deceived thereby into having dealings with the bank or making de- 
posits therein for any losses sustained. If this were not so, the 
directors of a bank would be privileged to be negligent, and the 
more ignorant they could manage to be about its condition the more 
secure they would be from any liability.’ 

In this case it was held that the directors were liable for funds 
which the depositor permitted to remain in the bank by reason of their 
false statements as to the bank’s condition, as well as for new deposits, 
which such statements induced him to make. 


This decision, and those which have been mentioned in previous 
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articles of this series, indicate how important it is for a bank director 
to use a certain amount of care in issuing statements as to the financial 
standing of his bank. While some of the decisions are favorable to 
the directors, where they have acted in good faith, there are others 
under which directors have been held liable for the losses caused to 
others by the issuance of false statements, although the directors were 
innocent of any intent to deceive. For apparent reasons a director 
cannot make a personal investigation of the books of his bank for the 
purpose of ascertaining the financial standing of the bank. On the 
other hand he cannot with safety neglect to take every precaution that 
he can reasonably take to see that statements or reports, purporting to 
set forth the financial condition of the bank, are accurate. 


§ 70. Liability of Directors for Losses Where They Have Entrusted 
the Management of the Bank to the Cashier or Some Other Officer.— 
Much of the personal liability to stockholders and depositors, to which 
bank directors are subjected is due to the fact that the directors turn 
over the entire management of the bank to some officer, usually the 
cashier, in whom they have confidence. They are so satisfied that he 
will conduct the affairs of the bank honestly and efficiently that they 
entirely neglect every duty of supervision which they owe to the bank, 
and its stockholders and creditors. 

It is difficult to define the duties of a bank director except in a 
general way. By reason of the trustee character of the directors of a 
bank, the great facilities its officers have for committing frauds, the 
inability of the public to know its condition, and the supreme control 
the directors have over its affairs, it becomes the duty of the latter to 
so conduct the business that any misconduct cannot long continue. 
The banks transact the business of the country so largely, and those 
dealing with them are compelled to rely on their officers so implicitly, 
that the extraordinary privileges accorded to them should be properly 
exercised. Louisville National Bank v. Lansing, 82 Ky. 370. 

The duty of the board of directors is not discharged by merely se- 
lecting officers of good reputation for ability and integrity, and then 
leaving the affairs of the bank in their hands, without any other super- 
vision or examination than mere inquiry of such officers, and relying 
upon their statements until some cause for suspicion attracts their 
attention. The board is bound to maintain a supervision of the bank’s 
affairs, to have a general knowledge of the character of the business 
and the manner in which it is conducted, and to know at least on what 
security its large lines of credit are given. Gibbons v. Anderson, 80 
Fed. Rep. 345. 

The failure on the part of a bank director to live up to the obliga- 
tions, which he assumes when he accepts his office, frequently results 
in unexpected personal liability. The question of what liability should 
be imposed upon bank directors, where the bank has suffered loss 
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through their neglect or inattention, is one which has caused considera- 
ble perplexity to the courts. These officers generally receive no com- 
pensation. They are under no compulsion to give regular attend- 
ance to directors’ meetings, and to their official duties. They are 
chosen for their exceptional character and standing in the com- 
munity, and for their supposed knowledge of its business, and of the 
pecuniary responsibility of those who borrow from the bank. The most 
valuable directors are thosé who are indifferent to any advantage or 
prestige which the position may give them, and who serve the bank 
from motives which could not be compensated by money. The courts, 
therefore, in dealing with instances of gross and glaring negligence on 
the part of directors of banks, are under perplexing restraint lest they 
should, by severity in their rulings, make directorships repulsive to the 
class of men whose services are most needed ; or by laxity in dealing 
with glaring negligences, render worthless the supervision of directors 
over national banks, and leave these institutions a prey to executive 
officers. 

Directors of a bank will not be relieved from liability to the creditors 
and stockholders of the bank, for losses resulting from mismanage- 
ment, on account of want of knowledge as to those matters pertaining 
to the affairs of the bank which it is their duty to know. If they 
negligently confide such matters to the care of others, the loss incurred 
thereby should fall on them and not upon their confiding stockholders 
andcreditors. Elliott v. Farmers’ Bank, 61 W.Va. 641, 57 S.E.Rep. 242. 

Marshall v. Farmers’ & Mechanics’ Savings Bank, 85 Va. 676, 8 
S. E. Rep. 586, illustrates the circumstances under which the director 
of a bank may be held personally liable. In this case it appeared that 
the president of a savings bank misappropriated its funds and over- 
drew his account. <A brother of the president and corporations of 
which the officers and directors of the bank were also officers, were 
permitted to overdraw their accounts and were loaned large sums with 
little or no security, though the borrowers were irresponsible. In 
another instance a borrower was permitted to withdraw his security. 
Under the by-laws of the bank the directors were required to meet 
weekly. Twoor three meetings a year were all they ever held. Some- 
times they met only once a year. They never caused the books of the 
bank to be examined and never called for statements of accounts with 
other banks. Most of the capital of the bank, which was small, was 
not paid up, and the paid-up portion was treated as a loan. When the 
bank suspended it was able to pay its depositors only ten per cent. It 
was held that the directors, though ignorant of the affairs of the 
bank, and not guilty of bad faith, were guilty of such negligence as 
rendered them liable to the depositors. 

Replying to the defense, offered by the directors, that they were 
ignorant of the existence of the causes which led up to the closing of 
the bank, the court said: 
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‘“ Did they exercise ordinary diligence to inform themselves, as 
their duty certainly required that they should? They were required to 
meet weekly by their own by-laws. They did not always meet semi- 
annually, meeting sometimes once a year, as we have stated. They 
were in duty bound to cause the books of the bank to be examined 
at regular intervals. This they never did throughout their whole ca- 
reer, nor did they ever call for a statement of their accounts with 
other banks. Their vaults and their cash drawer were emptied by 
illegal abstractions and insolvent loans, and they admit that they 
never knew it, and pleaded this as their exculpation. The stock sub- 
scribed for was not paid up as has been stated, and yet such part as 
was paid up was treated as a loan, and interest paid on it, and a 
large part of it had never been paid up at the time of the suspension, 
and some of it has not vet been paid up. Havinga bank with so small 
anominalcapital, with empty vaults, and despoiled cash drawer, they 
owed at the suspension of the bank, to depositors who had intrusted to 
them their money, $53,063.63, on which they had been able to pay 
10 per cent. If these directors had any duty to perform whatever 
towards their depositors, the records of this case do not show its per- 
formance. Thev plead ignorance. * * It is difficult to concede that 
they could have been ignorant of all this. But suppose they were. 
Their duty required that they should have looked well into all these 
matters, and if they have negligently trusted them to others, and loss 
has occurred, should it fall on them, or upon the depositors who had 
trusted them, and whose trust they had accepted, and to whom they 
had solemnly promised such care and attention as were to be ex 
pected of good business men. We think the record shows that these 
directors, and all of them, have been guilty of such negligence in the 
premises as makes them personally liable for the losses caused by their 
negligence.’’ 

Solomon v.Bates, 118, N. C. 311, was an action by a depositor in a 
bank which had become insolvent against the directors personally. The 
complaint set forth that, under the by-laws of the bank, it was the 
duty of the defendants actively to manage and superintend the business 
of the bank; to examine each Tuesday the discount book containing a 
statement of all loans made; to appoint each three months a committee 
of two from the board of directors to examine the books of the bank, 
its valuable effects and other matters; to count the money on hand, 
and compare with the books, and report to the board of directors. The 
directors failed to perform these duties and, by reason of this failure, 
large loans were made by the bank to insolvent persons upon inade- 
quate security, resulting in the insolvency of the bank. After the 
bank became insolvent the defendants caused statements to be pub- 
lished showing the bank to be in strong financial condition. Relying 
on these statements the plaintiff permitted his funds to remain on 
deposit in the bank and they were lost. It was held that the directors 
were personally liable, the court remarking : 

‘“If bank directors do not manage the affairs and business of the 
bank according to the charter and by-laws, and use ordinary diligence 
to supervise the conduct of their office, and to understand the condi- 
tion of the bank, and loss ensues, they are liable for all losses their 
misconduct may inflict either upon stockholders or creditors.’’ 


Loans made by officers to whom the directors had entrusted the 
management of the bank resulted in closing the bank in the case of 
Warren v. Robison, 19 Utah 289, 57 Pac. Rep. 287. And an action 
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was brought by certain of the stockholders, on behalf of themselves 
and all other stockholders and creditors who might thereafter join, 
against the directors, claiming that the failure of the bank was due to 
their negligence in permitting the making of loans which wrecked the 
bank. It was not contended that the directors knowingly permitted 
any violation of law in any banking transaction, or that they were dis- 
honest in the administration of the bank’s affairs; but it was insisted 
that they wrongfully intrusted the exclusive management and control 
of the banking business to the cashier and manager, and were negli- 
gent in the performance of the duties imposed upon them by law. 

The statute, under which the bank was organized, provided that the 
directors should appoint the officers and authorized the bank to con- 
duct the business of banking through its officers. But, it was held 
that this did not mean that the responsibility of the board, or of an 
individual director, ended with the appointment of honest men to the 
executive offices. For ‘if it had been the intention of the legislature 
that the officers provided for should have full control, without super- 
vision, of the business transactions and affairs of a bank, then it would 
have been a useless thing to provide for a board of directors, for the 
stockholders could elect such officers as easily as they could the board.’’ 
It was held that the directors were liable. In the case of two of the 
directors, who became such, after all of the loans complained of had 
been made, it was held that there was no liability. It did not appear 
that the failure of the bank was due to any negligence on their part or 
could have been averted by the utmost care and diligence which they 
could have exercised. In the case of another director it appeared that 
only one of the loans had been made after he went into office and that 
this was done without his knowledge or consent. He was also held to 
be free from liability. 

Even where the directors of a bank have entrusted the entire man- 
agement of the affairs of the bank to the cashier, or some other officer, 
and losses occur through loans made by such officer without the knowl- 
edge or consent of the directors, the directors cannot be held personally 
liable unless it appears that the officer acted fraudulently, or with neg- 
ligence. Wallace v. Lincoln Savings Bank, 89 Tenn. 630, 15S. W. 
Rep. 448. <A portion of the directors who figured as defendants in this 
case were country gentlemen, living at a distance from the bank. 
Others were lawyers and merchants in the town in which the bank was 
located. The president of the bank was a lawyer of large practice 
whose time was fully engaged. None of the directors hed any experi- 
ence whatever in the banking business. They all had the highest con- 
fidence in the cashier and, consequently, the management of the bank 
was left in his hands. The directors rarely held a meeting and had 
little, if any, knowledge of the business of the bank beyond what ap- 
peared in the annual statements made by the cashier to the directors 
and stockholders. Ordinarily, this would constitute such grave negli- 
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gence as to make the directors responsible both for the criminal defaults 
and negligent acts of the cashier. But it was not shown that the 
cashier had acted fraudulently or negligently in making the loans com- 
plained of. And, if the cashier was not chargeable with want of care 
or skill in the transactions in question, then it followed that the directors 
could not be held liable. 

In Kentucky it has been held that directors are not bound to ex- 
amine the books of the bank for the purpose of ascertaining whether or 
not the cashier is honest, where nothing has occurred to direct sus- 
picion toward the cashier. Savings Bank of Louisville’s Assignee v. 
Capertown, 87 Ky. 306, 8S. W. Rep. 885. This was an action by a 
savings bank depositor against the directors to charge them with per- 
sonal liability for losses caused by the defalcations of the bank’s 
cashier. 

By reason of the misappropriations of the cashier the bank was 
rendered insolvent. The grounds upon which the depositors sought to 
recover from the directors were negligence in the management of the 
bank, failure to inspect the books of the bank and a want of diligence 
in supervising the acts of the cashier. 

The cashier of the bank owned one-fifth of its stock and was the 
leading spirit in the institution. During his nine years in office the 
cashier systematically embezzled the funds of the bank, thus betray- 
ing the almost unlimited confidence placed in him by the directors. 
His stealings amounted to $118,000. The directors received no com- 
pensation for their services, the benefit derived by them from the 
profits of the bank flowing solely from their interests as stoekholders. 
The cashier was a business man of repute and had an excellent record 
as to integrity and honesty. At one time the bank was merged ina 
new bank and it was claimed that the failure to open new books on this 
occasion aided the cashier in concealing his fraudulent acts. 

The court held that the directors were not liable. It was their 
duty to exercise that reasonable and ordinary care with reference to 
the affairs of the bank that ordinarily prudent men would exercise in 
reference to such business affairs. If it was the duty of the directors 
to inspect the books of the bank, it being manifest that the frauds 
would thus have been quickly discovered, at least by a bookkeeper of 
ordinary intelligence, then liability would necessarily follow. “‘ But, 
we are satisfied,’’ said the court “‘that a bank director is neither 
required nor expected to be an expert or a competent bookkeeper, nor 
do more in the general management of the bank, with reference to its 
cashier and bookkeeper, than to see, in the absence of any reason for 
doubting his fidelity to the trust confided to him, that the weekly, daily 
or monthly statements made to the board correspond with the general 


balance upon the books.’’ . 
(To be Continued.) 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


RIGHT OF BANK TO DEDUCT TAX PAID ON STOCK FROM 
ANNUAL NET INCOME UNDER SPECIAL EXCISE TAX. 


Editor Banking Law Journal. PORTLAND, OrE., December 10, 1912. 

Dear Sir:—Enclosed herewith please find circular letter which we have re- 
ceived from Mr. David M. Dunne, Collector of Internal Revenue at this point, rela- 
tive to return of annual net income, pursuant to requirements of Section 38 of the 
Act of August 5, 1909. 

Under the laws of, the State of Oregon, taxes are assessed against the stock- 
holders on the capital stock of the banks except where the banks assume the pay- 
ment of taxes, in which case it is necessary for us to notify the Assessor tu assess 
the taxes on the capital stock of the bank to the bank direct. This bank has always 
paid the taxes on its capital stock and has followed this method for years. 

Under the circumstances, we would like to know whether or not we could be 
compelled by the Collector of Internal Revenue to make an amended report for the 
years in which such reductions were made, and, also, if in our report for the year 
1912 we should not deduct the taxes which have been levied upon the capital stock 
of this bank. Thanking you for a prompt reply, I am, 

Yours very truly, CASHIER. 
NOTICE TO BANKERS. 
PorTLAND, November 21, 1912. 

Simr:—The following letter of instructions has been received from the Com- 
missioner of Internal Revenue and is quoted for your guidance: 


‘* It appears to have been quite the general practice of banks in preparing their 
returns of annual net income pursuant to the requirements of Section 38 of the Act 
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of August 5, 1909, to include in their deductions under item 7 (a) the amount of 
taxes assessed against their stockholders on the capital stock of the banks, such 
taxes being paid by the banks for the stockholders. 

‘* As in Treasury Decision 1763, it is held that taxes assessed on the capital 
stock of banks which are a liability of the stockholders but which are paid by the 
bank as an accommodation to the stockholders or as a convenience to the tax col- 
lectors, are not obligations of the banking associations and such corporations are 
not warranted in deducting from gross income the amount so paid. Only such 
taxes as are assessed so as to become a liability of the bank or suck assessments as 


are by law a direct liability of the banking corporation can be allowably deducted 
from gross income. 


‘: Therefore, banking corporations, which, in their returns for previous years, 
deducted from gross income the taxes paid for their stockholders should be required 
to file amended returns, or supplemental statements, in which shall be eliminated 
from the deductions the amount of such taxes assessed and paid, whereupon the 
banks will be returned for additional assessment if the disallowance of such deduc- 
tions shall result in additional tax liability.” 


In case you paid taxes assessed against your stockholders and deducted the 
amount from your gross income in making returns for special excise tax for the 
years 1909, 1910 or 1911, amended report must be made for the year in which such 
deduction was made. And your report for 1912 must comply with these instruc- 
tions. Blank is herewith enclosed for amended report if necessary. 

Respectfully, Davip M. Dunne, Collector. 


Answer:—Treasury Decision 1763, referred to in the circular letter 
sent out by the Collector of Internal Revenue, states with respect to 
the specia) excise tax on corporations that banks in Texas had made 
deductions under item 7, of the amount of tax assessed against their 
stockholders. It was further stated that this practice on the part of 
banks had been considered in connection with the state laws of New 
York, Ohio and Louisiana; and that it was held that such deductions 
were not allowable. 

The decision quotes two extracts from the tax law of New York, 
the first declaring that a tax on the shares of stock of every bank organ- 
ized under the laws of New York shall be assessed against the owners 
of the shares, and the second making it the duty of every such bank to 
collect the tax from the owners of its shares and to,pay it to the treas- 
urer of the county. 

The following is quoted from the decision: “° The first extract shows 
that the taxes are not assessed against the banking corporations, but it 
is a tax against the individual stockholder, and that the amount of the 
tax so assessed is based on the value of the shares of stcck owned by 
each individual stockholder. It would make no difference, however, 
so long as the tax was assessed against the holders of the stock. 

‘’'The second paragraph also shows clearly that the tax is assessed 
against the owners of the stock and not against the banking corporation, 
because of its provision that it shall be the duty of every bank or bank- 
ing association to collect the tax due upon its shares of stock and to 
pay the same to the proper officers. This office holds, therefore, that 
such taxes being assessed against the individual stockholder is an in- 
debtedness of the individual stockholder, and if, in order to avoid the 
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trouble or the annoyance of the collection of such taxes a banking cor- 
poration shall choose to pay the same for their shareholders the amount 
so paid does not constitute a proper deduction from the gross income 
in the return for the special excise tax on corporations. ‘The fact that 
the banking corporation is required in certain states to collect the 
amount due from each individual stockholder does not make the tax 
due a debt of the corporation, as in such cases such requirements are 
usually connected with the provision that the corporation may or shall 
collect the tax due upon its shares of stock from the several owners of 
such shares, and the failure of any corporation to so collect the amount 
cannot be considered a sufficient reason for deducting that amount paid 
from its gross income. 

‘“ The same holding has been made for the banks of Ohio and 
Louisiana, as stated above, and it was considered in each that if the 
banks choose to pay the tax due on the shares of stock held by the indi- 
vidual stockholders and neglect or refuse to collect from the individual 
stockholders the amounts assessed against their shares of stock it is 
considered that the amount of the tax paid is in fact an additional 
dividend paid to the stockholders to the extent of the amount of tax 
so paid. 

‘* You will therefore notify each bank in your district of their lia- 
bility in this matter and request each one to file amended returns for 
1909, 1910, and 1911, in order that the proper additional assessments 
may be made, if in the returns on file they have deducted any taxes 
so paid.’’ 

There is no ground upon which to doubt the soundness of this deci- 
sion. If the tax were not paid by the bank it would probably be paid to 
the stockholders in the form of a dividend. In such event it could hardly 
be argued that the bank would be entitled to deduct the amount of the 
tax paid by the individual owner$ of the stock. Where the tax is paid 
by the bank it does not mean that the tax is assessed against the bank. 
The tax is assessed against the stockholders and is paid by the bank 
merely as a convenience. It avoids annoyance to the stockholders and 
saves the tax officials a certain amount of labor. And, if the tax can- 
not be deducted when paid by the individual stockholders, there is no 
valid reason why such a deduction should be made when the tax is paid 
by the bank for the stockholders. 

Section 3568 of the General Laws of Oregon indicates that the tax 
is assessed against the stockholders and not against the bank, making 
Treasury Decision 1763 applicable. That section provides: ‘‘ Shares 
of stock of national banks shall be assessed to the original shareholders 
at the place where the bank is located.’’ 

The statute allows a deduction for ‘all sums paid by it within the 
year for taxes imposed under the authority of the United States or of 
any State or Territory thereof, or imposed by the government of any 
foreign country as a condition to carrying on business therein.’’ 
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Clearly this provision would not include a tax paid by the bank, where 
the tax is not assessed against the bank and is paid by the bank merely 
as the agent of its stockholders. 


NEGOTIABILITY OF NOTE RETAINING TITLE TO 
PROPERTY SOLD. 
Editor Banking Law Journal. Newark, N. J., January 7, 1915. 
Dear Str:—We beg to inclose a form of promissory note which one of our 
customers is desirous of using. Will you be kind enough to advise us if the state- 
ments appearing thereon affect the negotiability of the note? If you have any form 
of promissory note answering the purpose for which the inclosed note is intended, 
we would appreciate your forwarding one to us. Yours respectfully, 


F. D. Macrappen, Asst Treasurer. 








--$100.... a ) epeereeeeer eer re. 


at TIRONBOUND TRUST CO. John Doe | 
This note is negotiated to the Reliable Store Fixtures Company, | 
DOG, THe) i Wiessicccesvecciscscns payment for merchandise delivered | 
ND DIE Ss xienitestncertcecee , and it is expressly understood that 
the said Reliable Store Fixtures Company does not part with any | 
title to the said merchandise until the purchase money has been | 
fully paid to the said Reliable Store Fixtures Company. 


Answer:—While there is some conflict among the authorities, we be- 
lieve the above note to be negotiable. 

The general rule, so far as it can be considered settled by the authori- 
ties, seems to be that, if there is nothifg more in the transaction than 
a retention of title to the property as security, so that the absolute lia- ° 
bility on the note is not affected, the note is negotiable. 

The following decisions may be referred to in support of this rule: 

A note was negotiable although it provided that the payee shall re- 
tain title to the property for which it is given as security for the pay- 
ment of the debt. First National Bank v. Slaughter, 98 Ala. 602, 14 
So. Rep. 545. 

A note given for certain property © upon the distinct understanding 
that the title was not to pass to me until paid for in full, and he (the 
payee) is authorized to take possession of the same at any time until 
fully paid for,’’ was held to be negotiable. Howard v. Simpkins, 69 
Ga. 773. 

In Third National Bank v. Bowman-Spring, 50 N. Y. App. Div 66, 

a note was held to be negotiable although it contained the following 
clause: “The piano described herein, for which this note is given, 
shall remain the property of (the pavees) until the note is fully paid, 


Pers 


as. peer. 
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and in no event shall the title to said piano vest in the said (maker) or 
his assigns until the entire amount for which this note is given, together 
with interest thereon, is fully paid.’’ 

A note given “in part payment for a portable engine, which engine 
shall be and remain the property of the owner of this note, until the 
amount hereby secured is fully paid,’’ was held to be negotiable in Mott 
v. Havana National Bank, 22 Hun (N. Y.) 354. 

In Choate v. Stevens, 116 Mich. 28, 74 N. W. Rep. 289, it was held 
that the negotiability of a note is not destroyed by a clause stating that 
it is given for certain property, the title to which shall not pass until 
the note is paid, and which is subject to be retaken in case of the non- 
payment of the note. 

In W. W. Kimball Co. v. Mellon, 80 Wis. 133, 48 N. W. Rep. 1100, 
it was held that a stipulation in a note that it was given for a piano, the 
title and ownership of which was to remain in the payee until the note 
was fully paid, did not render the note non-negotiable. 

A note was held to be negotiable although it recited: ‘‘ The express 
condition of the purchase and sale of the property is that the title own- 
ership, or possession does not pass from (the seller) until this note and 
interest is paid in full, and (the seller) has full power to declare this note 
due, and take possession of said property, at any time he may deem him- 
self insecure, even before the maturity of the note.’’ Heard v. Dubuque 
County Bank, 8 Neb. 10. 

A series of notes, given for two hundred and fifty freight cars, con- 
tained the following provision: ‘It is agreed by the maker hereof that 
the title to said cars shall remain in the said payee until all the notes of 
said series, both interest and principal, are fully paid, all of said notes 
being equally and ratably secured on said cars.’’ It was held that this 
provision did not affect the negotiability of the notes, the title to the 
cars being retained only by way of security for the payment of the notes, 
and the agreement for retention being a short form of chattel mortgage. 
The court does not express an opinion as to whether or not the notes 
would have been negotiable had the transaction amounted toa condition- 
al sale, that is a sale in which title was not to pass until the note was 
paid. Chicago Railway Co. v. Merchants’ Bank, 136 N. S. 268. 

On the other hand, a note was held to be non-negotiable which con- 
tained the following clause: ‘°° This note is given for an Acme Turbine 
Separator. The express condition of the sale and purchase of said 
chattels and the giving of this note, is that the title, ownership or pos- 
session does not pass from the De Laval Separator Company,74 Cortland 
Street, New York, or the indorser, to the maker of this note or any 
other person until this note is fully paid and satisfied.’’ Gazlay v. 
Riegel, 12 Pa. Super. Ct. 501. The reason given for this decision was 
that the note was not absolute and unconditional. 

In Third National Bank v. Armstrong, 25 Minn. 530, a note was 
held to be non-negotiable which provided that it was made upon condi- 
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tion that title and ownership of the property for which it was given should 
remain in the seller until the note with interest was paid in full, and 
that the seller should have the right to take possession of the property 
at any time he might deem himself insecure, even before maturity. 
The ground of the decision was that the note was not unconditional. It 
depended upon an absolute transfer of goodtitle by the seller. If, when 
the maker of the note was ready to pay it, the seller could not give 
good title the maker would not be liable on the note. ‘‘ An obligation 
ef this character,’’ said the court, ©‘ is altogether too uncertain to serve 
the purpose of commercial paper, as the representative of money in 
business transactions. It carries into the hands of every holder notice 
of the existence of a condition that may result in defeating any recov- 
ery upon it, and, therefore, cannot have accorded to it the privileges at- 
taching to that kind of paper.’’ 

A note wherein it was stipulated that the maker should pay $20 a 
month until the entire amount was paid, that the payee should retain 
title to the property tor which the note was given until the note was paid 
in full, that the payee had power to declare the note due at any time 
when it deemed itself insecure, even before maturity, and take posses- 
sion of the property, that the maker would not sell or dispose of the prop- 
erty, except on the written order of the payee, and that, if the property 
were sold by the payee, the maker would pay the balance due on the 
note as rental for the property, was held to be non-negotiable in the 
case of Kimpton v. Studebaker Bros. Co., 14 Idaho 552, 94 Pac. Rep. 
1039. The note was not negotiable because it was uncertain as to time 
of payment and required the performance of acts in addition to the pay- 
mentof money, contrary to the provisions of the Negotiable Instruments 
Law. 

In atransaction of this kind a provision in a note given for property 
that title is to remain in the seller, will not protect the selier as against 
an innocent purchaser of the property. A more satisfactory method 
would be to have the note executed free from stipulations and require 
the purchaser to execute a chattel mortgage. The mortgage could 
then be filed and would be good as against third parties and there would 
be no question as to the negotiability of the note. 


RIGHTS AGAINST SURETY WHERE PRINCIPAL BECOMES 
BANKRUPT—PREFERENCES IN BANKRUPTCY. 


Editor Banking Law Journal. MertTer, Ga., February 8th, 1913. 
Dear Str:—lst. Please advise me the proper steps to take where a bank 


holds a note signed by two or more persons as makers, and the person signing first, 
or the real maker, later becomes a bankrupt. Is it necessary for the bank to file its 
claim in the bankrupt court where the note is secured, or is it the duty of the 
sureties, or joint makers, to take the note up and file the claim in their name? 

2d. Where a bank trades for notes in good faith without knowledge of insol- 
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veacy on the part of the person trading the notes, and within four months the per- 
son becomes a bankrupt, can the bank be compelled to return the notes so traded 
to them to the trustee? 

3d. Where a deed is made twelve months prior to bankruptcy, and it is a 
provable fact that the holder has been in possession for twelve months, but the deed 
was recorded two months prior to bankruptcy, can the creditors of the bankrupt 


recover ? Yours very truly, Geo. C. WILLIAMs. 


Answer.—1. Rights of Holder of Note Against Surety Where Prin- 
cipal Debtor Becomes a Bankrupt.—Where one of two makers of a note 
signs as principal, and the other as surety, or where one party signs as 
maker and the other as indorser, and the principal debtor becomes a 
bankrupt, the holder of the note is under no obligation to prove his 
claim against the bankrupt estate. The surety or indorser is not 
released by a failure on the part of the holder to prove his claim in 
bankruptcy. Nor is the holder under any obligation to tender the 
instrument to the surety or indorser so as to enable him to prove the 
claim. National Bank of South Reading v. Sawyer, 6 A. B. R. 154. 

In this case the plaintiff bank was the holder of a note which was 
indorsed by one Reynolds. The maker filed a petition in bankruptcy 
and the bank neglected to prove its claim against the estate. The ques- 
tion was whether the bank’s neglect operated to release the indorser. 

The Bankruptcy Act, section 57, clause i, provides that " whenever 
a creditor, whose claim against a bankrupt estate is secured by the 
individual undertaking of any person, fails to prove such claim, such 
person may do so in the creditor’s name, and if he discharge such 
undertaking in whole or in part he shall be subrogated to that extent 
to the rights of the creditor.’’ Section 57, clause b, provides: “‘ When- 
ever a claim is founded upon an instrument of writing, such instrument, 
unless lost or destroyed, shall be filed with the proof of claim.’’ 

It was claimed by the defendant that, inasmuch as the bank did not 
prove the claim itself, it should have tendered the note to the defend- 
ant so asto enable him to file proof of claim in accordance with the 
statutes above quoted. 

The court held contrary tothis contention.  “‘Sucha result,’’ said 
the Court, “ would be most surprising under a statute, one of whose 
provisions is that the liability of a person who is co-debtor with, or 
guarantor, or in any manner a surety for, a bankrupt shall not be 
altered by the discharge of such bankrupt.’’ Section 16. The Court 
further said: © The plaintiff was entitled to the possession of the note 
until it should be paid. Reynolds could pay it in performance of his 
promise as indorser, be reinstated in his original title, and then prove 
his own claim in bankruptcy without help. He made no payment, nor 
did he request the plaintiff either to prove the note or to allow it to be 
filed in support of any attempted proof. Whether, if he had requested 
the plaintiff to prove the note, rendering the expense of such proof 
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with proper indemnity, or had himself attempted to prove his own 
claim, requesting the plaintiff under proper indemnity to allow the 
filing of the note in support of such proof, he would have been released 
by a refusal on the part of the plaintiff, it is not necessary for us to 
consider, and upon these points we express no opinon.”’ 

2. Purchase of Notes From Bankrupt Within Four Months of Bank- 
ruptcy. A person purchasing notes under these circumstances cannot 
be compelled to return them to the trustee in bankruptcy. 

Preferences are regulated by section 60a of the Bankruptcy Act. 
That section is worthy of careful study. It reads as follows: “A 
person shall be deemed to have given a preference, if, being insolvent, 
he has, within four months before the filing of the petition, or after the 
filing of the petition and before the adjudication, procured or suffered 
a judgment to be entered against himself in favor of any person, or 
made a transfer of any of his property, and the effect of the enforce- 
ment of such judgment or transfer will be to enable any one of his 
creditors to obtain a greater percentage of his debt than any other of 
such creditors of the same class. Where the preference consists in a 
transfer, such period of four months shall not expire until four months 
after the date of the recording or registering of the transfer, if by law 
such recording or registering is required.’’ 

In order to constitute a preference, which may be set aside by the 
trustee in bankruptcy, there must be a pre-existing debt. Cash trans- 
actions within four months of bankruptcy are not preferences. If a 
bankrupt owes a certain sum of money for goods purchased at some 
prior time and pays it within four months of the filing of his petition 
the same amounts toa preference. But if, within four months of the 
filing of petition, the bankrupt purchases certain goods, the money 
being paid and the goods being delivered at the same time, there is no 
preference. The object of the four months’ rule is to prevent persons 
who anticipate bankruptcy from giving an advantage to certain of their 
creditors, to the detriment of others. When the bankrupt purchases 
property, or disposes of property for cash, or some other consideration, 
his estate is not depleted and none of his existing creditors suffers by 
the transaction. While the thing which the bankrupt gives up, whether 
property or cash, is taken from the trust fund, its place is taken by the 
consideration which is given for it. 

It is stated in the inquiry that the bank purchased the notes without 
knowledge of the insolvency of the party transferring them. In this 
connection it should be remembered that a preference is not voidable 
unless the creditor receiving the preference had reasonable cause to 
believe that a preference was intended. He must have received the 
preference under such circumstances as naturally would have caused 
an ordinary person to have believed that a preference would result to 
him thereby. 
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3. Recording Transfer of Property Within Four Months of Bank- 
ruptcy.—Where a preference consists of a transfer which is required 
by law to be recorded or registered the four months’ period starts to 
run from the actual recording of the instrument. The mere fact that 
recording or registration is permitted does not mean that it is required. 
The distinction is brought out in a decision by the United States District 
Court of Georgia, In re Wright, 96 Fed. Rep. 187. 

The headnote, expressing the holding in that case, reads as follows: 
‘’ Where, by the law of the state (Georgia), an unrecorded mortgage is 
good against the mortgagor and against all others except intervening 
encumbrancers or purchasers, a mortgage given by a debtor to one of 
his creditors more than four months before the filing of the debtor’s 
voluntary petition in bankruptcy, is a valid lien as against the trustee 
in bankruptcy and the general creditors whom he represents, though 
it was not recorded until the day on which the petition was filed, and 
though in the meantime the mortgagor remained in possession with 
power to sell.’’ This would also apply toa transfer by deed in Georgia. 


REISSUE OF CANCELLED CHECK. 


Editor Banking Law Journal. Furr, Mich, January 13, 1913. 
DEAR Sir:—Suppose a check was cancelled with a perforating machine using 
a hieroglyphic instead of the word *‘ paid.” Later, within a reasonable time from 
the date of the check, it got into the hands ofa holder in due course. Who would 
absorb the loss upon the check? Very truly yours, CASHIER. 


Answer.—The purchaser of such a check would gain ro rights, ex- 
cept against the person through whose fraud he paid out money. 

The instrument is discharged by paymentand cancellation. In Dis- 
trict of Columbia v. Cornell, 130 U. S. 655, 21 B. L. J]. 377, it was said: 
‘“When the maker of a negotiable instrument lawfully cancels it before 
maturity, his liability upon it is extinguished, and cannot be revived 
without his consent. It is immaterial whether the cancellation is by 
destroying the instrument, or by writing or stamping words or lines in 
ink upon its face, provided the instrument, in the condition in which he 
puts it, unequivocally shows that it has been cancelled.’’ 

In Aurora State Bank v. Hayes-Eames Elevator Co., Neb., 129 N. 
W. Rep. 279, 28 B. L. J. 230, it was held that where a check was paid 
by the drawee bank, such payment, in the absence of fraud or mistake, 
extinguished the instrument, and that the bank could not thereafter re- 


issue the check so as to create a liability against the drawer or any prior 
indorser. 


Furthermore, while we find no decision directly deciding the point, 
it is to be doubted whether the purchaser of a check, bearing an unintel- 
ligible perforation, could properly be considered a holder in due course. 
A perforation of this character is unusual in a check still in circulation, 
and ought to put the holder of the check uponinquiry. In a New York 
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case, where a certified check was marked by the drawee bank with two 
stars, indicating that it had been paid, but the money was afterwards 
refunded and the check returned to a member of the payee firm, who 
14 months later transferred it to the plaintiff, it was held that the plain- 
tiff was put upon notice and was not a holder in due course. Silverman 
v. National Butchers’ and Drovers’ Bank, 98 N. Y. Supp. 209. The 
court did not refer in particular to the effect of the two stars stamped 
on the check, but said: ‘** Without going into all the particulars, we 
may say that, under the circumstances attending the transfer of the check 
to the plaintiff, we think that he was put on his notice that there might 
be defenses.”’ 


NOTES SECURED BY MORTGAGE. 
Editor Banking Law Journal. ———, NEk., January 15, 1913. 

Dear Str:—Will you be kind enough to favor us with your opinion in the 
following matter, viz: 

Notes dated at +-——, Nebraska, made payable at —— Nebraska” to a resident 
of this city, are secured by mortgages on Kansas land, executed and acknowledged by 
grantors in Illinois, the latter state being their home. By the laws of which state 
would such a contract be interpreted, and is there any possibility of the mortgage 
foreclosure law of any state concerned interposing to prevent the holder of such 
notes bringing suit on the notes, either independent of the mortgages entirely, or 
for any deficiency which might result after mortgage foreclosure / 

Yours very truly, CASHIER, 

Answer.—The validity of a mortgage of real estate, and its construc- 
tion and effect, are to be tested and determined by the laws of the state 
where the mortgaged property is situated, although the mortgage is exe- 
cuted and the parties reside in another state. People’s Bldg. etc., Assoc. 
v. Parish, 1 Neb. (Unoff.) 505, 96 N. W. Rep. 243. 

The holder of notes secured by mortgage may, if he wishes, bring 
an action on the notes andignore ihe mortgage. Such procedure would, 
however, be unusual, as foreclosure is the surest method of collecting 
the debt. If the mortgage is foreclosed there no longer exists any rea- 
son for bringing action on the notes, for the court is authorized to give 
judgment for any balance of the mortgage debt remaining unsatisfied 
after a sale of the mortgaged premises. 


THE LINCOLN TRUST COMPANY OF NEW YORK. 


The Lincoln Trust Company in its official report to the State Banking Depart- 
ment on March 7, showed deposits of $12,253,319, surplus and undivided profits 
$567,546, capital $1,000,000, total resources $13,916,593. The Lincoln is located 
at 208 Fifth Avenue, and operates two branches, one at Broadway and Lispenard 
Street, and one at Broadway and 72nd Street. Theofticers are Alex. S. Webb, 
President, Abram M. Hyatt and Owen Ward, Vice-Presidents, Horace F. Poor, Vice- 
President and Treasurer, Breckenridge Carroll, Assistant Treasurer. 





FINANCIAL HISTORY OF THE UNITED 
STATES 
FROM THE BEGINNING OF THE GOVERNMENT. 
By Maurice L. Muhleman. 
Second Period: 1817 to 1831. 


CRAWFORD IN THE TREASURY. 

Few men have exhibited the degree of administrative skill shown by Secretary 
Crawford in handling a most critical financial situation, yet few men today ever 
heard of this great secretary. Coming into the oftice near the end of Madison's 
administration (October, 1816), with the currency in a chaotic condition and the 
material interests of the country in a most discouraging state, he had to fight against 


all sorts of chimerical schemes to remedy the evils, beside attending to his very 


arduous duties. He was a strong advocate of the central bank plan; but it seemed 


for a time as if the second United States Bank which had been chartered in April, 
would never get started. Not only was there much scheming to place obstacles in 
the way, but the capital for the Bank was not speedily forthcoming because of the 
severe business depression: it was necessary to have a large part cf the capital in 
specie and this had been driven out of the country by the depreciated currency. 
But Crawford labored away and had the satisfaction of seeing the Bank open for 
business on January 17, 1817, just nine months and one week after the charter was 
signed. 
BANKING AND CURRENCY REFORM. 

But even after it had started, the difficulties that were encountered nearly 
wrecked it. Incompetent management led to violations of the charter; but Craw- 
ford patiently met and worked out the problems. Langdon Cheves, who became 
president of the Bank in 1819, proved to be the right man forthe place and he 
ably seconded the Treasury chief. By 1820 the system was working admirably, 
and then Crawford wrote his masterly report on the labors to restore sound money, 
a document worthy to rank with the best of Hamilton’s. What he accomplished 
was to bring about such a reduction in the volume of the note-issues of the State 
banks that the notes became worth par instead of being depreciated and fluctuating ; 
the issues were contracted from $110,000,000 to $45,000,000. It was only after 
the banks made their notes as good as specie that he was willing to receive them 
for taxes. Yet he handled the questions arising in a diplomatic manner, instead 
of riding along rough-shod; these banks had the Treasury balance of $11,000,000, 
which had to be transferred to the Bank of the United States as the new fiscal 
agent and depository of the Government; by doing all this gradually Crawford, 
while protecting the Government funds, saved many a bank from closing its doors. 
Thus we find that the number of banks did not decrease; only the worst were driven 
out of business; for in 1820 there were 307 of them as against 246 in 1816. There 
were in 1820 twenty-five States in the Union. 

THE BANK OF THE UNITED STATES. 

The United States Bank established branches wherever the needs of the country 
and the special business of the Government made it desirable. They were located 
as follows: Portland, Me., Portsmouth, N. H., Boston, Mass., Providence, R. I., 
Hartford, Conn., New York City, Baltimore, Md., Washington, D. C., Richmond 
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Va., Norfolk, Va., Fayetteville, N. C., Charleston, 8S. C., Savannah, Ga., Mobile, 
Ala , New Orleans, La., Nashville, Tenn., Louisville, Ky., Lexington, Ky., Pitts- 
burgh, Pa., Buffalo, N. Y., Burlington, Vt., Cincinnati and Chillicothe, Ohio. The 
main office was in Philadelphia. 

It thus ramified the whole country and gave to the South and West a great deal 
more attention than to the Northeast, where it was not so necessary. For even at 
this time the New England and Middle States had nearly 70 per cent. of the banking 
means of the country. The policy of the Bank was not to antagonize local banks, 
but to induce them to keep their notes good and their charges for loans within 
reasonable rates. These obvious public benefits nevertheless did not meet with 
favor by some of the banks which wanted to do as they pleased about the currency 
and the interest charges. 

There were several hot conflicts. Thus in Georgia the Bank was declared to be 
interfering with the sovereignty of the State; Maryland tried to tax it; Ohio the 
same; in Kentucky it was called a ‘* monster” because it tried to make banks 
redeem their notes in specie. Both Georgia and Ohio at first outlawed the Bank. 
But by 1824 all this had blown over and the Bank was accepted as a most useful 
institution, and was permitted to develop the country’s credit. 

MONROE’S ADMINISTRATIONS. 

The peace prevailing during the two administrations of President Mon1oe was a 
yreat help to the development of the prosperity of the new Nation. It will be recalled 
that it was known as the ‘‘era of good feeling,” and Monroe's re-election for a 
second term was almost unanimous. He continued Crawford in the Treasury and 
the good work for sound finance was also continued. The greatest historical event 
of the period was the declaration of independence of the Spanish colonies in Central 
and South America and their organization as free states, to which this country gave 
its moral support. This policy involved the assertion by the United States that we 


would not tolerate interference by monarchical governments of Europe in the polit- 


ical affairs of the people on this side of the Atlantic, which became known as the 
‘* Monroe Doctrine.” The only conflict that arose during this period was one with 
Spain which quickly resulted in our acquisition of Florida, which cost us about 
$5,000,000. 

THE ADMINISTRATION OF THE SECOND ADAMS. 

In the presidential election of 1824 there was a new alignmant of political 
parties; it was the first one in which there was a four-sided contest and the only one 
in our history in which there was no election by popular or electoral vote; under the 
Constitution it hence devolved upon the House of Representatives to elect a presi- 
dent. Tae four candidates were: Crawford and Adams (both of whom were in 
Monroe's cabinet), Jackson and Clay. Jackson was unquestionably the most popu- 
lar, but he did not win; Crawford was just at this time attacked with temporary 
paralysis which probably defeated him in the House. where he was a favorite: thus 
Adams carried off the honors. 

RUSH IN THE TREASURY. 

Adams chose Richard Rush, who had also been in Monroe's cabinet, as his 
Secretary of the Treasury. The peaceful era continued without disturbance, and 
it may be said that no administration of the Treasury was less eventful because the 
people, and hence the Treasury, prospered. It is proper, in view of what followed 
a few years later, to place on the record the following opinion of Rush on the use- 
fulness of the United States Bank: 

‘*It is the preservation of a good currency that can alone impart stability to 
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WILLIAM H. CRAWFORD, 
Seventh Secretary of the Treasury, 
_1816 to 1825. 


WILLIAM H. CRAWFORD wasborn in Virginia, February 24,1772; in 1783 removed 
to Georgia; became a lawyer; State legislator in 1802 asa Jeffersonian; elected U. 5. 
Senator 1807 and re-elected 1811; president of the Senate 1812-13; was a strong advo 
cate of Gallatin’s bank policy. Minister to France in 1813; Secretary of War 1815, and 
of the Treasury October, 1816; continued in that office to March, 1825, making a remark 
able record as a broad-gauge administrative official. Unsuccessful candidate for the 
presidency of the conservative democrats as against Jackson the radical one, in 1824. 
Became a judge in Georgia in 1827, occupying the office until his death in September, 
1834. 
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prosperity and prevent those fluctuations in its value, hurtful alike to individual 
and to national wealth. This advantage the Bank has secured to the community. 
The state banks, following or controlled by its example, have shaped their policy 
towards the same salutary ends, adding fresh demonstrations to the truth that under 
the mixed jurisdiction and powers of the state and national systems of government, 
a national bank is the instrument alone by which Congress can effectively regulate 
the currency of the Nation.” 
GROWTH OF THE GREAT BANK. 

It was during this period that the Bank reached its highest development. 
Nicholas Biddle, a consummate tinancier, became its president in 1822 and it bade 
fair to become a rival of the Bank of England. The statements of the two banks 
early in 1832 showed the resources of the British one at $220,897,000; that of the 
United States at $133,802,000. In detail the condition of the latter at the time 
when Rush wrote his praise, was as follows: Resources $68,800,000, of which 
loans and securities 55,300,000, and cash $7,400,000; deposits $17,100,000, notes 
in cireulation $11,900,000: capital $35,000,000. Of the notes out there were 
$8,500,000 of the Southern and Western branches. 

GOVERNMENT REVENUES. 


The foreign trade of the country recovered in very fair proportions; exports 


increased to average $72,000,000; imports averaged about $79,000,000 ; the latter 


thus furnished a very satisfactory revenue and the Treasury did not have to resort 
to direct taxation to cover its expenditures. Postal revenues and sales of public 
lands made up the balance of the income. The average tariff <luties on imports 
ranged at 35¢ to 45¢, producing an average of nearly $20,000,000 a year. a sum 
suffizient in most of the years to meet the expenses; deticiencies occurred in two of 
the years, and since it was undesirable to impose other forms of taxes the sums 
necessiry were raised by temporary loans; but the amount was less than $6,000,000 
in all. 
FINANCES AND DEBT. 

The exhibit of receipts and expenditures for the ten-year period from 1821 to 
1830, is as follows: 
Receipts: Customs $198,523,000 Annual average per capita $1.77 

Other 84,847,000 


Total $233 ,.370.000 2.09 


Expenditures: Ordinary $135.351,.000 
Interest 39.547.000 


Total $174,898, 000 
Surplus $58,472,000 
The surplus enabled Crawford and Rush to keep reducing the debt very actively. 
There was not much need of borrowing, the only loans beside the $5,735,000 for 
shortage in revenue and the $5,000,000 on account of Florida, were made for 
refunding old ones maturing: this was in large part accomplished at a 44 per cent. 
interest rate, bonds selling at par. Having the use of the Bank for financing, the 
operations were made easy. The refunding loan of 1825 was the last borrowing 
that was made, up to the panic of 1837. The actual figures are as follows: 
Receipts from loans... . ; .. 815,000,324 
Payments of bonds and ‘Treasury notes... .. 67,829,396 


Excess payments for ten fiscal years... .... . $52,829,072 
By January 1, 1831, the debt was down to $39,123,000, a reduction of over 
$50,000,000 in the decade. 
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RICHARD RUSH, 
Eighth Secretary of the Treasury, 
1825 to 1829 


RICHARD RUSH was born in Philadelphia Angust 29, 1780; a graduate of Prince- 
ton and a lawyer; became Attorney-General of his State; Comptroller of the Treasury, 
1811-14; Attorney-General of the United States under Madison and Monroe 1814-17, 
temporarily also Secretary of State: Minister to England, 1817-25; then succeeded 


Crawford in the Treasury in the Adams administration, to 1829. Was defeated as 


candidate for Vice-President, 1828; Special Commissioner to obtain Smithsonian fund 
from England 1836-8; Minister to France 1847-51; died in his native city July 3,1859, 
Rush was strongly favorable to the United States Bank. 
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JACKSON’S ADMINISTRATION. 

In 1828 Jackson was elected president against Adams by a large majority; it 
was the first contest in which the new division between Democrats and Whigs was 
clearly marked out. Jackson chose Ingham to be the head of the Treasury. He 
surprised almost every one, even those in his own party, by attacking the United 
States Bank in his first message to Congress in December, 1829. He complained that 
it was a monopoly and was endeavoring to control politics. Congress investigated 


the subject and although Jackson's party was in control in both houses they reported 


against his policy. His own Secretary of the Treasury and some of the other cabinet 
members also disagreed with him. No finer tribute could be paid to the Bank than 
the reports made by these men. 

The Senate said that the currency was as near to perfection as could be desired 
The House committee declared that no other human agency than that of sucha bank 
could have accomplished the restoration of specie payments, making the notes of 
local banks as good as gold. Ingham said that the Bank had purified one of the 
worst currencies that ever infested a country. Gallatin, then president of a State 
bank, said that this work had been done without injuring a single solvent bank. 

But Jackson was obsessed by a notion and obstinately stuck to his point: he 
got the support of the jealous State banks, and actually maneuvered so that Biddle, 
president of the Bank, had to take sides in politics to defend the institution. The 
progress and result of this war on the Bank will be shown in the next chapter. 

STATE BANKS AND THE CURRENCY IN 1830. 

There were in 1830 fully 328 State banks, with $110,000,000 capital and 
$48,000,000 of notes in circulation. They were carrying $14,500,000 in specie, so 
that on the average their currency was sound. With $48,000,000 deposits, they 
had loans aggregating nearly $160,000,000, a very substantial sum, showing that 
the big Bank did not crowd them out of business As Gallatin said, it merely 
regulated the system as it should be regulated. We can learn a most valuable lesson 
from all this, to teach us how to meet the problems of the present day. 

The States were still failing to provide adequate regulation; it was not even 
required, in most of them, that banks report their condition. Tlus we have no 
adequate statistics of these institutions until some years later. 

The coinage was progressing actively during the period, a large amount of 
foreign pieces being recoined; the country was thus gradually getting its own coins 
into use. But they were chiefly divisional silver coins. 

In 1830 the money supply amounted to $87,300,000, which, with the population 
of 12,866,000, gave a per capita supply of $5.78. Of the total $26,300,000 was in 
specie, chiefly silver. 

THE COINAGE QUESTION. 

As stated in the previous chapter, the coinage ratio of 15 to 1 adopted by the 
United States, was found to be faulty. Public men were troubled because condi- 
tions had brought about the almost total disappearance of gold from the circulation. 
As early as 1821 a committee in Congress reported in favor of a change so that the 
same ratio as prevailed in Europe (about 154 to 1) be adopted; this was not acted 
upon. Secretary Ingham in 1830 submitted an claborate argument to Congress, in 
which the history of the whole subject was very ably covered, and concluding that 
the United States should adopt the ratio of 15.625. But no change was made until 
1834, when a radical measure was adopted. 





FINANCIAL HISTORY OF THE UNITED STATES 


SAMUEL D. INGHAM, 
Ninth Secretery of the Treasury, 
1827 to 1831 


SAMUEL D. INGIIAM was born in Pennsylvania, September 16, 1773; was in early 
life a business man ; served three years in the legislature of Pennsylvania; Representative 
in Congress, 1813-18 and again in 1822, until March 1829, when he became Secretary of 
the Treasury. He served as such until 1831. After retiring he was occasionally heard 
from on financial questions, but took no active part in publie life. Died in Trenton, 
N. J., June 5, 1860. He was a firm advocate of the Bank of the United States, and his 
term in the Treasury was cut short owing to his difference with President Jackson upon 
this question. 





THE BANKING LAW JOURNAL 


JUDGE FREDERICK E. CRANE. 


At the annual dinner of the New York Chapter of the American Institute of 
Banking held at the Hotel Astor, last month, Judge Frederick E. Crane, of the 
Supreme Court of New York, was one of the speakers. His address was listened to 
with very great interest, for the reason that the Judge came very near being a 
banker instead of a lawyer. The Judge said he never had money enough to start 
a bank, but that he had worked for a year in the Nassau Bank, al out twenty-five 


Judge Frederick E. Crane. 


years ago, as a clerk, and his side-partner was Edward Earl, who is now the Presi 
dent of that institution, and who at that time was a clerk also. The Judge said in 
that vear he learned all he ever knew (about banking), and it had served him in good 


stead ever since. 

He also said that it was ‘‘a good thing at the commencement of any man’s 
career, * * * to have some good practical principles which are universal and apply 
everywhere, and a few of these principles I learned in the Nassau Bank.” 
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EDWARD EARL. 


Twenty-five years ago, Edward Earl, President of the National Nassau Bank, 
was a junior clerk ia that institution. This fact was referred to by Judge Frederick 
E. Crane, in his address before the New York Chapter dinner last month, and the 
Judge’s remarks are worthy of careful and thoughtful study by young men of to- 


Edward Earl. 
day, who have chosen the banking profession as a vocation. To rise fiom a clerk- 
ship to the presidency of a banking institution in the great city of New York, with- 
out influence, pull or prestige in less than twenty-five years, reflects the character 
and ability of the man; and, after having been placed in clange cf tlit litk’s 
affairs, to have the credit of putting it in the ranks of New York’s most progressive 
banking institutions, cannot fail to give food for thought. It certain) illustrates 


what close application to business will do, if coupled with proper en Liticn and 


ability. 
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FESTUS J. WADE. 

The great success of many of the large financial institutions in the principal 
money centers of to day can very often be attributed to one individual who pos- 
sesses the proper aggressive and progressive spirit combined with the ability to keep 
pace with the trend of affairs. 


For instance, Festus J. Wade organized the Mercantile Trust Co., of St. Louis, 
in 1899, and became its president. Its success was marked from the opening day. 


Festus J. Wade. 


In 1909 he organized the Mercantile National Bank, and was elected president, and 
its success compares with that of the Trust Co. Both banks have been under 
his direct management since their organization. The Mercantile Trust has a capital 
and surplus of $9,500,000 and the Mercantile National Bank bas a capital and sur- 
plus of $2,000,000. Both institutions are located in one building, and the cus- 
tomers have access to nine different departments of banking under one roof. Mr. 
Wade was recently elected President of the St. Louis Clearing House Association. 
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American Exchange National Bank 


On February 21, its seventy-fifth anniversary, the American Exchange National 
Bank took possession of its remodeled home at 128 Broadway, from which it was forced 
to remove in January, 1912, by the great fire that destroyed the Equitable building. 

The bank had outgrowr. its quarters, and the management were contemplating 
enlarging the rooms before its forced removal, and while it has only increased its 





THE BANKING LAW JOURNAL 


Officers Quarters 





THE AMERICAN EXCHANGE NATIONAL BANK 


ground = space 
thirteen feet fa- 
cing Broadway, it 
has added quite a 
good deal of floor 
space in remodel- 
ing. The main 
entrance has been 
lowered to the 
street level, and 
leads into a vesti- 
bule, from which 
a short stairway 
carries one to the 
main banking 
room. The offi- 
cers’ quarters are 
located on a semi- 
mezzanine floor 
about six feet Transit Department 
above the level of 
the main banking room, extending across the entire Broadway front of the building. 
Each officer's desk commands a view of all of the cages in the main banking room. 
Very few, if any, banks in the country are constructed so that this is possible. 
Every foot of available space occupied by the bank has been utilized to the 


best advantage, and while no expense has been spared, no attempt has been made 


toward elaborate decorations. On the other hand the appointments are tastefully 


rich in appearance, the whole interior with the exception of the cages, which are 
bronze, being constructed of sand-colored Italian marble. Every improvement known 
to modern me- 

chanical con- 

struction hasbeen 

utilized. Tiffany 

inverted electric 

lamps, hung from 

the ceiling, are 

used for lighting; 

porcelain drink- 

ing fountains 

throughout the 

building served 

frow the bank's 

own refrigerating 

plant; pneumatic 

tubes and telau- 

tograph machines 

connect the offi- 

cers quarters with 

the various de- 

Bookkeeping Department partments. A 
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partments. A 
complete kitchen 
and dining-room 
for all employees 
is located in the 
basement. Th« 
bookkeeping de 
partment, adding 
machines, etc.. 
are on the second 
floor, which is 
connected = with 
the main banking 
room by dumb 
Waiters, eleva- 
tors, telephone 
etc. 

Kitchen In al l, the 

American Ex. 

change National 

Bank now has banking quarters that are as modernly cquipped and convenient as 
are to be found in the city of New York. 

The American Exchange Bank was organized in 1888; it became a national 
bank in June, 1865. It is one of two national banks in the United States that is 
exempt from double liability of shareholders, made so by section 12 of the National 
Bank Act. It has a capital of $5,000,000. Surplus and profits are $4,700,000. — Its 


deposits on February 4, 1913, were $57,797,507, and its total resources $71,943,438. 


This is an increase in resources of about $10,500,000 since June, 1910. 
The officers are: Lewis L. Clarke, president; Edward Burns, vice-president: 
Walter H. Bennett, vice-president; George C. Haigh, vice-president: Arthur P. 
g Lee, cashier; A. K. de Guiscard, assistant cashier; Elbert A. Bennett. assistant 
{cashier. 
The directors 
are: Walter H. 
Bennett. William 
L. Bull, Edward 
Burns. George 
B. Case, John Claf- 
lin, Lewis H. 
Clarke, R. Fulton 
Cutting, William 
P. Dixon, Pliny 
Fisk, Rowland G. 
Hazard, Edward 
C. Platt, Basil W. 
Rowe, Elbridge 
Gerry Snow, Claus 
A. Spreckels, John 
T. Terry. 


Dining Room 





WILLIAM G. McADOO, SECRETARY OF THE TREASURY 


THE NEW TREASURY CHIEF AND HIS AIDE. 
William G. McAdoo, the Secretary of the Treasury under President Wilson, 


has never before held public office. but is one of the men who has accomplished 


things. A native of Georgia, and a lawyer by profession, he was convinced a good 


WILLIAM G. McADOO. 


Secretary of the Treasury. 


many years ago that the plan of tunnelling under the Hudson River so as to make 
New York City accessible from the West without ferriage, was entirely feasible, de- 
spite the unsuccessful attempts made by others. His persistence made financiers 
listen to him and finally we huve the two tunnels of the Hudson-Manhattan Company, 


the operations of which are conducted on the policy that the ‘+ public be pleased ” 
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which Mr. McAdoo adopted. An ardent admirer of Woodrow Wilson he enter«d 
the campaign to make him president two years ago, and his superior administrative 
qualifications were thus brought to the president's attention. In addition to this 
Mr. McAdoo has always been a close observer of affairs in the financial world and a 
shrewd judge of men. He does not pretend to know a// about finances and money, 
but what he does snow he can make use of, and he knows where he can get 
the rest. This he showed when he chose as his chief aide, as assistant secretary, 
John Skelton Williams, whom he has induced to leave profitable positions in the 
banking and railway field to take the $5,000 job of deputy minister of finance. 
Mr. Williams has a reputation that reaches far beyond his home city of Richmond, 
Va., where he and his forbears have always stood in the front rank. We are justi- 
fied in expecting much from him because of his standing and record, and are satis- 
fied that the public will not be disappointed. The spirit which induced him to 
serve the country at a compensation that will not be equal to one-fifth of his income 
hitherto, is one of the best wuarantees that he means to give good service. 
3 
RESERVE CITY BANKERS’ ASSOCIATION. 

The development of special interests in the financial tield has led the bankers 
loca*e1 in reserve cities to organize themselves into an association to look after their 
particular welfare, but—as the object is stated—not in any way to~‘: conflict with 
the interests of the American Bankers Association or of any state banking associ- 
ation.” Organization was effected in Chicago December 14, 1912, with G. H. 
Mueller, of the Fletcher National, Indianapolis, as president. The annual meeting 
is to be held April 19, 1915, in St. Louis. New York was represented at the 
organization by 12, Chicago by 11, banks or other banking concerns. Other cities 
which were represented were Albany, Baltimore, Boston, Cincinnati, Cleveland, 
Columbus (O.), Dallas, Denver, Detroit, Galveston, Grand Rapids, Houston, Indian- 
apolis, Kansas City, Louisville, Milwaukee, Minneapolis, New Orleans, Omaba. 
Pailadelphia, Pittsburgh, St. Joseph, St. Louis, San Antonio. This leaves 25 
reserve cities unrepresented; but as the dues and requirements are not heavy, it is 
probable that these will come in before the annual meeting. 


GARRARD COMLY. 


Mr. Garrard Comly, who for eight years was vice-president of the Eliot National 
Bank of Boston, prior to the consolidation of the Eliot with the Shawmut, has been 
elected vice-president of the Citizens Central National Bank of New York. 

Mr. Comly began his banking career in 1893 in the Lockwood National Bank 
of San Antonio, Texas. In 1895 he was tendered a position in the Fletcher National 
of Indianapolis, which he accepted. In 1904 he went to the Eliot National Bank 
of Boston and after six months’ service in that bank he was elected vice-president. 

Mr. Comly is well and favorably known throughout the country, among the 
banking fraternity. 

The Citizens Central is one of the leading mercantile banks in New York. 
Located in the heart of the wholesale textile district, its clientele is largely com- 
posed of the leading wholesale houses, not only in the textile trade, but in many 
other branches of mercantile business. It has a capital of $2,550,000, surplus and 
profits of over $2,000,000. Its deposits on February 4, were $28,400,829. 

The other officers are Edwin F. Schenck, president; Francis M. Bacon, Jr., 
vice-president; Albion K, Chapman, cashier; J. M. Smith, Jas. McAllister and W. 


M. Haines, assistant cashiers. 
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AMERICAN INSTITUTE OF BANKING DEPART- 
MENT. 


NEW YORK CHAPTER AT ITS BEST. 

Perhaps the most important feature of any organization of this kind is its 
growth in numbers. At the present day we have enrolled as regular members over 
2,000 bankers, including many of the most influential financiers of the city. Three 
hundred and fifty-five banks are represented in this membership which proves that 
our influence is becoming stronger each year, and as our sole object is to raise the 
etticiency of the younger men in the banks the tendency toward future success is 
extremely promising. Every effort has been made to inform men of every institu 
tion of what we have here, in order that the advantages may be extended to all. 

Among the-new enterprises which we are considering at the present day the 
development of the transit department in banks is engaging a great deal of our 
attention. A course which will cover the important elements of this work is being 
planned by Mr. O. H. Wolfe, Secretary of the Clearing House Section, American 
Bankers Association, and Mr. C. F. Manchon of the Transit Department, Union Ex- 
change National Bank. 

The New York State Bankers’ Association, in which we are represented, is 
tuking a great interest in the work we are doing. Through Mr. George E. Allen, 
our Educational Director, an invitation has been extended to us and to other Chap- 
ters of the state to participate in a debate on the subject of Agricultural Credit. 
Our members are anxious to make a good showing for themselves at this time and 
the English class which holds forth on Monday nights under the direction of Prof. 
H. N. Drury is debating with much vim in anticipation. 

President Byron W. Moser of the American Institute of Banking, is in receipt 
of a letter from President Wilson which reads as follows: 


‘+My dear Mr. Moser:—Your telegram of congratulation sent on behalf of the 
American Institute of Banking has given me deep pleasure. I feel that the busi- 
ness of politics is, when properly conceived, so interwoven with the whole business 
of society that it can be successfully conducted only when there is a thorough com- 
mon understanding. I therefore particularly value the confidence and support of 
bodies like your own, and hope most sincerely that the affairs of the country may 
now be released from cross-purposes and misunderstandings. Sincerely yours, 

Wooprow WILson.” 
ALBANY CHAPTER. 


The Albany Chapter though not yet a year in existence has shown splendid re- 
sults. With a present membership of eighty, it is steadily progressing, affording 
the members the opportunity of hearing important banking subjects discussed by 
men who are foremost in their respective lines of work. The bank officials of 
Albany realize what the Chapter is doing for their employees, and are lending their 
services at every opportunity. The first annual dinner will be given Thursday 


evening March 27th, and from present indications it is an assured success. 
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BOOK NOTICES. 

SKINNER’S NOTARIES’ MANUAL. 

We have received Skinner's Notaries’ Manual, a handbook for notaries public 
and commissioners of deeds, published by Matthew Bender & Co., Albany, N. Y 
It is a complete treatise of the State and Federal laws governing these officers in the 
State of New York. The book is divided into thirteen chapters, one of which deals 
with the protesting of negotiable paper. Another chapter takes up the subject of 
notaries in connection with their relation to banks and goes into the question of the 
liability of a bank for a default on the part of a notary acting for it. The subjects, 
wills, insurance, acknowledgments and depositions are also each given a chapter. 
In fact the book treats exhaustively of the powers, duties and liabilities of commis 
sioners of deeds and notaries. 

As a book of reference it is invaluable to any person occupying the position of 


commissioner or notary in New York State. 


Published, 1912, by Matthew Bender & Co., Albany, N. Y., 365 pages. price $2.50 


PINGREY ON SUKETYSHIP AND GUARANTY. 

The law of suretyship and guaranty is closely allied with the banking business 
Binkers and their atttorneys are, therefore, interested in the second edition of Pin 
ecey on this subject, prepared by Howard C. Joyce, and just published by Matthew 
Bender & Company. The book treats its subject thoroughly and is excellent in its 
arrangement. One of the sixteen chapters, into which the book is divided, is de 
voted to setting forth the principles of law, particularly applicable to surety com 
panies. Since the time when the first edition of this book appeared in 1901 it has 
been regarded as one of the standard text books upon the law of suretyship and 
guaranty. The new edition brings the work down to date, enlarging its scope in 
several important particulars. 

Published, 1913, by Matthew Bender & Co., Albany, N. Y., one volume, 640) 


pages, Buckram, $6.00, 


Tuk Law or CoMMERCIAL EXCHANGES. 

A recently published book, which covers a hitherto untreated subject of the law, 
is the Law of Commercial Exchanges, written by Chester A. Legg, of the Chicago 
Bar, and published by Baker, Voorhis & Co., New York City. The object of the 
book, as briefly stated in the preface, is to state, accurately and succinctly, the legal! 
principles underlying the relations of commercial exchanges with their members, 
with non-members and with the State. 

The chapter headings, w hich indicate the scope of the book, are as follows: I 
Origin and Historical Development of the Commercial Exchanges; Il. Legal Status 
of Exchanges; III]. Membership in Exchanges and Its Incidents: LY. Administra- 
tive Power of Exchanges over Members: V. Review of Decisions of Exchanges and 
other Associations by the Courts: WI. Liability of Exchanges, their Officers and 
Committees to Members, Non-Members and the State; VII. Market Quotations of 
an Exchange: and VIIL. Clearing Houses of Modern Commercial Exchanges. 

The author is counsel of the Chicago Board of Trade, and is exceptionally well 
equipped to write a treatise on this particular subject. 

Published, 1913, by Baker, Voorhis & Co., 45 John Street, New York City, 
$15 pages, price $3.50. prepaid. 


TAX EXEMPT AND TAXABLE INVESTMENT SECURITIES. 
This very useful compilation of the provisions of the laws of the several States 
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relating to the taxation of investments, is one that every banker should have con- 
veniently at hand. The subject of taxation is a live one and is important to 
every one having few or many dollars invested in securities. The arrangement of 
the topics is such as to enable quick reference to anything wanted: the States alpha- 
betically and the subjects divided into stocks, bonds, notes and deposits, with sub- 
heads separating the stocks by classes, the bonds as Government, State, municipal 
and corporate; notes secured and otherwise; deposits by classes of banks. In each 
case there is a reference to the law governing the status. S. R. Wrightington and 
W. A. Rollins, compilers; published by the Financial Publishing Company, Boston, 
Mass., price 85, but material reduction for club orders. 


GRIFFIN & CURTIS ON CHATTEL MORTGAGES AND CONDITIONAL SALEs. 

Caattel mortgages and bills of conditional sale are so extensively used in busi- 
ness transactions that there has been for some time a demand for an up-to-date text- 
book on these subjects. This demand has been met by Matthew Bender & Co. in 
the publication of a treatise on the law of chattel mortgages and conditional sales 
by Austin B. Griffin and Arthur F. Curtis, of the New York Bar. The book treats, 
completely and capably, the law regulating these classes of instruments in New York 
State, and includes the federal decisions, which construe the New York statutes. 
Many useful forms, pertaining to chattel mortgages and conditional sales, are given. 


Published, 1912, by Matthew Bender & Co., Albany, N. Y. One volume, 33: 
pages, price $3.00. 


IMPROVING THE FARMERS’ CONDITION. 


At no time in the history of our country has the farmer come in for as much 


careful consideration for the improvement of his condition as the present. And no 


class of business men is doing so much to bring about improved conditions for the 
farmer as the bankers. 

The bankers’ associations in many States have been devoting much time and 
thought toward improvement in the method of planting grain and the selection of 
the quality of the seed. In some States the subject of good roads has been taken 
up by the farmers and merchants jointly, and it is safe to say that ere ancther decade 
the farmer will find himself much nearer the market for his product, on account of 
the ** good roads.” 

Recently a very enthusiastic meeting took place in Burlington, lowa, compose 
of farmers, merchants and bankers, and the subject of ‘+ good roads was the prin- 
cipal one discussed. 

The meeting was presided over by Mr. J. L. Edwards, President of the Mer- 
chants National Bank of Burlington. There were some good addresses on the sub- 
ject of good roads and farming products by bankers of other cities. Among these 
banker speakers was Mr. J. A. 8. Pollard, cashier of the Fort Madison Savings Bank, 
who gave a very interesting and instructive address on goed roads. Mr. Joseph 
Wing of Mechanicsburg, Obio, an expert on alfalfa addressed the meeting on the 
subject of raising alfalfa, and his address was also very instructive, especially to the 
farmers. In all, the meeting was not only beneficial to the community, but to the 


cause of improving the farmers’ condition. 





THE 


BANKING 


LAW JOURNAL 


INVESTMENT ITEMS. 


THE FOURTH NATIONAL BANK OF NEW 

YORK inits monthly letter points out that the 
official returns just given out at Washington 
show that merchandise exports from the United 
States in January reached the largest volume 
ever reported in that month, namely, $227,- 
020,645. The previous January record was 
$206,114,000, made in 1908. 
reached an unprecedented 
$162,678, 060 


$143,586,000, in January a year ago 


Imports also 
tigure, showing 
against a previous record of 
What 
is, however, much more to the point is the 
fact that for the seven completed months of the 
fiscal year ending January 31st last, the balance 
of exported merchandise was $430,500,000, a 
figure which has been exceeded only twice. 
These figures furnish proof of our underlying 
strength and indicate that our foreign credit 
balance from merchandise exports is now very 
close to the record for the period. 

This condition becomes more striking when 
it is remembered that instead of receiving for- 
eign gold in payment of these excess credits, 
we have been engaged in exporting it, the total 
outflow of gold from the beginning of the year 
to the third week of February being $28,200,- 
O00, that 


therefore, 


which constitutes a record for 


period. There can be no doubt, 
that our foreign trade is in a satisfactory con- 
dition and will be of enormous advantage to us 
later on should real stringency develop in the 


money market here. 


N. W. HALSEY & CO., BANKERS. 

N. W. Halsey & Co. recently received the 
following telegram from the Pacitic Gas & 
Electric Company: 


‘+ Contract signed to-day 
Panama Pacific International Expo- 
sition Company Pacific & Electric 
Company under which the latter will supply 
exclusively during the next three and one- 
all current required for 
power and lighting purposes during the term 
of the World’s Fair in San Francisco in 1915, 
and during the period of construction and dis- 
mantling. 


between 


and Gas 


half years electric 


Present estimates are that the Ex- 
will 20,000 H. P. 
amount of this business estimated at one-half 


position require Gross 


million dollars. Simultaneously contracts also 


made with Pacitic Gas & Electric Co., for al) 
gas and steam required by Exposition.” 

This is the first time that an Exposition of 
the first magnitude has been able to contract 
for all of its requrements for power and light 

The 
oy Ta 
tion electric generating stations with a capacity 
exceeding 200,000 H. P. and is engaged in the 


ing purposes with a 


Pacitic Gas & 


single company. 


Electric Co. now has in 


construction of additional electric water power 
plants with an ultimate capacity of 165,000 
2 


total generating capacity of 


which when completed will give it a 
365,000 H. P. 
This explains the ability of the Company to 
enter into a contract of such magnitude as that 
above referred to and to meet without embar 
rassment any large additional demand that may 
be made upon it during the progress of the 
Exposition. 


THE monthly letter of the NATIONAL CITY 

BANK of Chicago, of March 1, says in part 

‘* Trustworthy estimates by authorities in 
Europe place the amount of money that has 
been hoarded abroad during the progress of 
the Balkan war at no less than $500,000,000 
Because of their splendid banking systems, 
with well equipped central banks for resort to 
in just such emergencies, the great banks of 
Europe have stood this strain remarkably well. 
When the hoarding movement was at its height 
the Germany, France and Austria 
Hungary showed an 


banks of 
increase in circulation 
(compared with that outstanding at the cor 
responding period of the year before) of $225.- 


000,000. All this goes to show what an up 


to-date banking system may do to relieve a 
troublesome situation and to prevent the out- 
break of a serious panic at a time when con- 
ditions are ripe for one. With the return to 
the banks of this hoarded money—and it will 
be returned as soon as the people of Euro} 
become convinced that the Balkan war episode 
is a thing of the past—the foreign money 
markets will be immensely relieved and Eu 
ropean bankers will no longer hold out the 
special inducements which have been effective 
in obtaining large amounts of gold from New 
York. It is not too much to say, therefore, 
that the straightening out of this difficulty in 
Europe will be of immense importance to the 
financial markets of the United States. 
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RESERVE AGENTS APPROVED IN FEBRUARY. 


The following banks were approved as Reserve Agents in February: 

American Exchange National Bank of New York, for San Saba Nat. Bank, San Saba, 
Tex.; First Nat. Bank, Independence, Mo. 

Chase National Bank, New York, for First Nat. Bank, Moscow, Idaho; Orbisonia 
Nat. Bank, Orbisonia, Pa.; Heard Nat. Bank, Jacksonville, Fla.; Northwestern Nat. 
junk, Portland. Ore 

Chatham & Phenix National Bank, New York, for First Nat. Bank, Binghamton, 
nm. 

Coal & Iron National Bank, New York, for First Nat. Bank, Mabank, Tex.; First 
Nat. Bank, Lakewood, N. J.; Stapleton Nat. Bank, Stapleton, N. Y. 

Fourth National Bank, New York, for National City.Bank, Cleveland, O 

Hanover National Bank, New York, for First Nat. Bank, Great Bend, Kansas; Citi- 
zens Nat. Bank, Columbia, Miss.; City Nat. Bank, Hollis, Okla.; First Nat. Bank, 
Claxton, Ga.; Farmers Nat. Bank, Geneva, Ala.; First Nat. Bank, Dry Ridge, Ky 

Irving National Bank, New York, First Nat. Bank, Petersburg, Tenn.; First Nat 
Bank, Wellston, Mo.; First Nat. Bank, Spartanburg, S. C.; Berlin Nat. Bank, Berlin, 
N. J.; Citizens Nat. Bank, Lansford, Pa.; First Nat. Bank, Winters, Calif. 

Mechanics & Metals National Bank, New York, for Nat. Bank, Anardako, Okla. ; 
Nat. Bank of Commerce, Hollis, Okla.; Marin Co. Nat. Bank, San Rafael, Calif.; Mer 
chants Nat. Bank, Dallas, Tex.; Exchange Nat. Bank, Rome, Ga.; Gate City Nat 
Bank, Kansas City, Mo.; American Nat. Bank, Knoxville, Tenn. ; Security Nat. Bank, 
Caddo, Okla.: Farmers Nat. Bank, Cordell, Okla. 

. Merchants National Bank, New York, Merchants Mechanics Nat. Bank, Baltimore, 
Ma 


National Park Bank, New York, for Nat. Bank, Orosi, Calif.; Central Nat. Bank, 


Peoria, Ill.; First Nat. Bank, MeGregor, Ia.; First Nat. Bank, State College, Pa 
Seaboard National Bank, New York, for Farmers Nat. Bank, Cushing, Okla. : First 


Nat. Bank, Coeburn, Va. 

Continental & Commercial National Bank, Chicago, for Federal Nat. Bank, Wash 
ington ID. C.; Peoples Nat. Bank, Clinton, Mo.; First Nat. Bank, Belle Plaine, Minn. ; 
Northwestern Nat. Bank, Portland, Ore.; Commercial Nat. Bank, Charlotte, N. C 
First Nat. Bank, Raymond, Minn.; Central Nat. Bank, Richmond, Va. 

Corn Exchange National Bank. Chicago, for Cavalier Nat. Bank, Langdon, N. Dak. ; 
Union Nat. Bank, Minot, N. Dak.; First National Bank, Stone Lake, Wis. 

It. Dearborn National Bank, Chicago, for F irst Nat —_ Port Washington, Wis. ; 
Farmers F irst Nat. nay Minooka, Ill. ; Idaho Nat. a Boise, Ida. ; First Nat. Bank, 
\mbia, Ind.; First Nat. Bank, Lancaster, Wis.; First Nat. Bank, Trenton, Ill. ; Com- 
mercial Nat. Bank, Fond du Lac, Wis. 

National Bank of Republic, Chicago. for Federal Nat. Bank, Washington, D. ¢ 
First Nat. Bank, Port Washington, Wis. 

National City Bank, Chicago, for Security Nat. Bank, Minneapolis, Minn. ; First Nat. 
Bank, Eagle Lake, Tex. 

Corn L, xchange National Bank, Philadelphia, for Central Nat. Bank, Peoria, Il. ; 
Welcome Nat. Bank, Welcome, Minn. 

Fourth Street National Bank, Philadelphia, for Planters Nat. Bank, Fredericks 
burg, Va.: First Nat. Bank, Port Arthur, Tex.; Exchange Nat. Bank, Rome, Ga. 

Girard National Bank, Philadelphia, for Orbisonia Nat. Bank, Orbisonia, Pa. 

Philadelpbia National Bank, Philadelphia, for First Nat. Bank, Terre Haute, Ind. ; 
American Nat. Bank, Knoxville, Tenn. 

Second National Bank, Pittsburgh, for First Nat Bank, Eldred, Pa.; First Nat. 
Bank, Jerome, Idaho. 

Third National Bank, St. Louis, for Citizens Nat. Bank, Fort Scott, Kans.; First 
Nat. Bank, Decatur, Ala.; Okemah Nat. Bank, Okemah, Okla.; First Nat. Bank, 
Fulton, Ky.; First Nat. Bank, Raymond, II] ; First Nat. Bank, Mt. Pleasant, Tenn. ; 
First Nat. Bank, Lewisburg, Tenn. ; First Nat. Bank, Carthage, Tenn. ; First Nat. Bank, 
Mt. Pleasant, Tex.; First Nat. Sank. Mesquite, Tex. 

First National Bank, Cleveland, for First Nat. Bank, Englewood. III. 





THE BANKING LAW JOURNAL 


COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending March 9, 1912, and March 8, 1913, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year. 
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Loans and 


Discounts 
Average, 


Loans and 
Discounts 
Average, 


Deposits. 
Per Cent. 
of 


Legal Net 
Deposits 
Average, 


Deposits 
Average, 


Bank of N. Y. N. B.A... 
Bank of the Manhattan Co. 
Merchants’ National E 
Mechanics & Metals Nat.. 
Bank of America... 


National City 

Chemical National _ 
Merchants’ Exch. National 
Nat.Butchers & Drovers. 
Greenwich pe 


American Exchange Nat. 
Nat. Bank of Commeree.. 
Pacific 2 
Chatham & Phenix Nat... 
People’s : 


Hanover National*....... 
Citizen’s Central National 
National Nassau 

Market & Fulton Nat. 
Metropolitan Bank. 


Corn Exchange ... , 
Importers & Traders Nat. 
National Park. . oe 
East River National. 
Fourth National 


Second National. 

First National ... 

Irving National} 

Bowery ee 

N. Y. County National... 


German-American 
Chase National 
Fifth Avenue 
German Exchange 
Germania 


Lincoln National .. .. 
Garfield National 

Fifth National ; 

Bank of the Metropolis 
West Side Bank . 
Seaboard National 
Liberty National sels 
N. Y. Produce Exchnge.. 
State Bank Ss F 
Security Bank . 


Coal & Iron Nat’! Bank 
Union Exchange Nat.. 
Nassau Nat. Bank Bklyn . 
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1913. 


$20,811,000 
32,530,000 
18,965,000 
53,693,000 
23,690,000 


181,350,000 
29,147,000 
6,182,000 
2,152,000 
9,313,000 


42,136,000 
132,879,000 
4,672,000 
18,740,000 
2,233,000 


77,282,000 | 


23,793,000 
11,245,000 

9,759,000 
12,937,000 


49,149,000 
25,569,000 
84,658,000 

1.530,000 
30,378,000 


13,675,000 
116,358,000 
36,917,000 
3,433,000 
8,678,000 


4,288,000 
93,889,000 
13,806,000 

3,379,000 

5,193,000 


14,898,000 


11,873,000 


6,500,000 
9,211,000 
7,562,000 


1912. 


$19,919,000 
39,500,000 
21,647,000 
54,230,000 
29,818,000 


197,246,000 
26,237,000 
7,192,000 
2,064,000 
9,879,000 
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* Consolidation of Hanover National and Gallatin National Banks. 
; Consolidation of Irving National Exchange and Mercantile National Banks. 
The returns of the trust companies for March 8, 1913, will be found on page xviii. 
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